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(10: 00 a.m)

CHAI RPERSON GRI FFI S: Good norning,
| adi es and gentl enen. Let me try this one nore
tinme. I would like to make a brief announcement

regarding the motion for mnor nodification of
conditions of the BZA order nunber 5802 of the
appeal of Gertrude Chanler.

That is pursuant to 11 DCMR 3129.7 to
make m nor nodifications to conditions (e) and (f)
of the above-referenced order for the |ocation of
an off-street accessory parking space across 17th
Street in R5-B district. That would be on square
2567, lots 811, 834, 838, and 839 for the
Washi ngton National Center in the D/ R5-B at
prem ses 1630 Crescent Pl ace, Northwest.

The hearing date on this original
application was February 16, 1960. Deci si on date
was February 24, 1960. The final order date was
dat ed as February 24, 1960. Decision dates for the
m nor nodifications were 3rd of June 2003 and July
15, 2003. The June 3, 2003, there was a request
for continuance or postponenents, rather, which was
gr ant ed. W are currently at the 15th of July

2003.
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As chairman of +the Board of Zoning
Adjustment, | have reviewed the subni ssions, both
the ANC, represented by M. Allan Roth, Chairnman;
and the applicant, represented by Holland and
Kni ght, Christopher H Collins, have indicated that
they are in agreenent to postpone this to the 5th
of August, 2003 based on the subm ssions that have
been reviewed and based on the concurrence of each
representative party in this case. I will grant
t he postponenment to the 5th of August, 2003. Thank
you very mnuch.

(Wher eupon, the foregoing matter went

off the record at 9:11 a.m and went

back on the record at 9:42 a.m)

CHAlI RPERSON GRI FFI S: Good norning,
| adi es and gentl emen. Let ne call to order the 15
July, 2003 public hearing of the Board of Zoning
Adj ustment of the District of Col unbia.

My name is Geoff Giffis, Chairperson.
Wth nme today is M. Curtis Etherly and M.
MIler. Representing the National Capital Planning
Comm ssion is M. Zaidain, who is sitting to ny far
left.

And representing the Zoning Comm ssion,

with us today and all day, it is our pleasure to
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have M. Hood. Good norning, M. Hood.
COWM SSI ONER HOOD: Good nor ni ng.
CHAI RPERSON GRI FFI'S:  Copi es of today's
hearing are available to you; the agenda, that is.

They are | ocated on the wall as you enter into the

hearing room If anyone is questioning about the
agenda today, it wll be very clear picking that
up. You should be here for our one and only

application, which we have dedicated an entire day

t o.

Pl ease be aware that all proceedings
are being recorded. So many of you | know will be
famliar with this. However, | have to say it
anyway. There are several things attendant to
t hat . First of all, when comng forward to speak
to the board, you wll need to speak into a

m crophone. That m crophone shoul d be on.

Anything heard or said in the hearing
room needs to be in that m crophone. O herw se you
will not be on the record. And, as | wll say
further in my opening and introductions, we
del i berate on the record and only on the record.

So, with that, also com ng forward, you
need to fill out two witness cards. Wtness cards

are available to you at the table in front of us,
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also at the table where you entered into the
hearing room Those two witness cards need to go
to the recorder, who is sitting to ny right, prior
to com ng forward.

VWhen you do cone forward, please have a
seat . Make yourself confortable. Il will need you
to give your nanme and your address when starting to
tal k. You only need to do that once. Obvi ousl y
this is so that the recorder knows who is speaking
and can give you credit and due credit to the
i nportant and substantive things you will say to
t hi s board.

The order of procedure today for our
case will be, first, to have statenment and
witnesses of the applicant. Second will be
governnment reports attendant to the application.
Those include such things as Ofice of Planning,
Depart nent of Transportation, or any ot her
governnment agency that has submtted reports into
t he application. Third would be the report from
t he Advi sory Nei ghborhood Comm ssion. Fourth woul d
be persons or parties in support of t he
appl icati on. Fifth would be persons or parties in
opposition to the application. Sixth, and finally,

we will have closing remarks by the applicant.
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Cross-exam nati on of W t nesses IS
permtted by the parties in a case. The ANC within
which the property is located is automatically a
party in the case.

Nobody at this point has been granted
party status. Al t hough some are noting their

subm ssions into the record assum ng they have been

granted party status, let's clarify one of our
prelimnary matters wll be granting or denying
party status. So we | ook forward to that. It is

an exciting opportunity and an interesting aspect
of what we do.

Once party status has been granted,
just to be clear, of course, those groups will and
| will give further instructions and paraneters,
definitions of what party status is, once the party
status is granted, of course, cross-exanm nation is
permtted by those.

The record wll be <closed at the
conclusion of each case except for any nmaterial
that this board specifically requests. And we are
very specific on what is to be submtted and when
it is to be submtted into the Ofice of Zoning.
Once that material has been received, of course, it

should go without saying the record will be closed
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and no other information would be accepted into the
record. That's an inportant point because what we
del i berate on is the record.

The Sunshine Act requires a public
heari ng on each case be held in the open and before
t he public. This board may, however, consistent
with its rules of procedure and the Sunshine Act
enter into executive session. Executive sessions
woul d be used for reviewing the record on a case or
del i berating on the case.

The decision of this board in contested
cases, -- public hearing cases are contested at the
BZA by definition -- as | have said now nunerous
times, nust be based exclusively on the record.
That record is created in our public hearing.

Therefore, we ask that people present
t oday not engage board nenbers in any conversations
so that there is not the appearance of not basing
our sole deliberations on the record.

| would ask at this time that people
pl ease check all of their transm ssion devices and
turn them off or silence themin sone way, beepers,
cell phones, and the like. This is, of course, so
that we do not disrupt the proceedings and | ose the

great rhythm we will get into to be an efficient
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The board will now consi der any
prelimnary matters or those which relate to
whet her a case will or should be heard today, such
as requests for postponenent, continuances, or
wi t hdrawal s, or whether proper and adequate notice
of a case has been provided.

If you believe the board should not
proceed in the schedul ed case today or you believe
that the board should not hear the case, | am going
to ask several things, obviously, specific to this.

The board is fully and well-aware that
we have requests for postponenent and continuance
in witten forminto the board. I f you have other
issues for the board that were not submtted into
the record, | would ask that you cone forward and
have a seat at the table as an indication that you
have a prelimnary matter that you think the board
is not aware of at this tine.

| am going to first ask staff if they
are aware of any prelimnary matters for the
board's attention outside of those that are already
in the record and also wish a very good norning to
the Office of Zoning staff who is here with us and

representing and making sure we don't make any
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maj or m stakes, Ms. Bailey, seated to nmy very far
right. M. My is with us. M. Nyarku is in and
out . He is with us currently. And, of course,
Cor poration Counsel is represented this norning on
t he di as.

Ms. Bailey, are you aware of any other
prelimnary matters for the board at this tinme?

MS. BAI LEY: M. Chairman and to all,
good nmorning. Not at this tinme other than what you
have stated, M. Chairmn.

CHAI RPERSON GRI FFI S: Good. Thank you
very much.

Very well. If there isn't, let us call
the first case in the norning.

MS. BAI LEY: The first case and only
case of today, M. Chairman, is application of
Edmund Bur ke School, nunmber 17022, pursuant to 11
DCMR 3104.1, for a special exception to allow an
addition to an existing private school and to
increase the enrollnment from 270 to 320 students
and faculty/staff to 70. The application is under
section 206. It's located in the $2 and R5-D
districts at premses 4101 Connecticut Avenue,
Nort hwest, and 2955 Upton Street, Northwest. It's

al so located in square 2243 on |lots 67 and 68.
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Al of those persons wshing to
testify, please stand. Pl ease raise your right
hands.

(Wher eupon, witnesses in the case were

duly sworn.

CHAI RPERSON GRI FFI'S:  Very well. Thank
you very much, Ms. Bailey. First of all, let nme
just say | am going to interrupt several tines to

keep people updates, but let ne give you kind of
hi ghli ghts of what | propose to do.

First of all, we are going to go
through the requests for party status after |
entertain what this gentleman sitting in front of
me has to say. That wll establish what the
parties are. We will then take up nmotions fromthe
parties or other notions that are in the record
After that, we will junp right into the case.

Obviously that, as people are probably
wel | -aware, will take some tinme. However, | think
that -- well, | know that the board is going to be
very focused on doing this efficiently and
effectively for everyone's tine consideration.

We have a full day for this case. And
| want to make full wuse of this day. I will

interrupt to give direction on a few other pieces
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as we go through. The first one wll be ny
introduction to what party status is and sone
aspects of that.

Al so, let ne just point out, of course,
in our regulations, it states if we have any
di sruptive noises or actions in the hearing room
| have kind of taken that out of nmy opening
statenment because it hasn't been needed. And |
don't anticipate that that wll be needed here
today. But it brings up an inportant issue.

First of all, it is just a distraction
if anything is done in the hearing room It is
nore of a distraction for us because we are | ooking
in that direction. And then the folks giving
testimony may get sonmewhat distracted and confused
about what s happening behind them Agai n, |
don't anticipate that that would happen.

However, there are points where soneone
may need to address the board and don't know how to
address the board or what should happen. There are
two things that | would ask of people today to do
if they feel like sonething is happening that they
don't understand or that they believe that we have
nm ssed sonmething totally.

Otentinmes nmy big mstake is not going
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through all the parties and getting them up to do

cross-examnation. If you're a party and | haven't
called you to cone up and you m ss the opportunity,
obvi ously that needs to be brought to the attention
of the board.

So what | would ask is, first of all,
if people on the first report, if it's not a tota
energency, it has to happen i mediately, you can go
to staff, who is sitting to ny right, and make your
i ssue known to them That will not disrupt the
proceedi ngs. They can get ny attention, and we can
deal with the matter.

If you feel it's a matter of greater
urgency, then | would ask. And it should be of

great energency that you could raise your hand and

approach the table. And I will recognize you, and
we could both deal with the issue. I think that
will help us all.

An inportant point of this in all cases
is that the board wants to get through and hear
everything. There is no reason why we want to cut
certain things out, |leave certain things out.
We're not of an idea of how we want to frame this
case and hearing. This is yours, as participants
init.
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So, that Dbeing said, are there any
prelim nary questions of procedure that anyone has
at this point?

(No response.)

CHAI RPERSON GRI FFI S: Good. No one.
Yes, | wunderstand you do. Very well because now
it's going to get even nore conplicated. Sir, if

you woul d announce yourself, please?

MR. HI TCHCOCK: Thank you, M. Chair.
My nane is Cornish Hitchcock. |I'ma |awer here in
town. And | have been asked to advise a nunber of
the individual neighbors who have sought party
status in this case and are operating collectively
as a group known as Neighbors United for Liveable
Streets, or NULS, N-U-L-S. So the requests for
party status on behalf of these individuals is
pendi ng.

| am here at the present tine to nake
two notions on procedural matters. One would be to
dism ss the application. The second would be as an
alternative motion to seek postponenent. And they
relate to different reasons and reasons not in the
witten material before you.

If | could proceed to deal with the

reason for dism ssal, there are --
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CHAI RPERSON GRI FFI S: No. Actually, we

are going to need to get to who the parties are.

MR. HI TCHCOCK: Very good.

CHAI RPERSON GRI FFI S: And then we can
have that. Do you have a witten notion or
anyt hi ng?

MR. HI TCHCOCK: We do not have anything
in witing. | was just recently retained.

CHAI RPERSON GRI FFI' S:  Okay.

MR. HI TCHCOCK: But the materials | was
going to speak to are matters that are in the
record and that were presented to the board
previ ously.

CHAI RPERSON  GRI FFI S: "Previously"
meani ng what ?

MR. HI TCHCOCK: Witten material, such
as the Ofice of Planning report as well as
correspondence from i ndivi dual s.

CHAI RPERSON GRI FFI S: What of MNILS is
in the record now for requests for party status,
anyt hi ng?

MR.  HI TCHCOCK: NULS as an entity has
not applied. The 12 individuals who have applied
are nmenbers of NULS. So what we would do is seek

collectively --
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CHAI RPERSON GRI FFI S: Okay. It's a

good starting point. Lists of nmenbers that are

under NULS that are requesting party status,

pl ease?
MR. HI TCHCOCK: Surely. The
i ndividuals in question -- and there are several.
CHAI RPERSON GRI FFI S: Actually, let ne
do this.

MR. HI TCHCOCK:  Okay.

CHAI RPERSON GRI FFI S: Have they all 12
requested individual party status?

MR. HI TCHCOCK: That is correct.

CHAI RPERSON GRI FFI S: Okay. Here it
is. Is Susan B. Benton part of NULS?

MR. HI TCHCOCK:  Yes.

CHAI RPERSON GRI FFI S: Very well. I's
Ms. Linda Jay?

MR. HI TCHCOCK: Yes.

CHAI RPERSON GRI FFI S: s M. Mlton
Shi nber g?

MR. HI TCHCOCK:  Yes.

CHAI RPERSON GRI FFI S: s M. Caro
Roger s?

MR. HI TCHCOCK: Yes.

CHAI RPERSON GRI FFI'S:  Ms. Jodie Snolik?
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MR. HI TCHCOCK: Smoli k. Yes, sir.

CHAI RPERSON GRI FFI'S:  Julie Weisman?

MR. HI TCHCOCK:  Yes.

CHAI RPERSON GRI FFI'S:  Ruth MDi arm d?

MR. HI TCHCOCK:  Yes.

CHAI RPERSON GRI FFI S: Col | ot. You can
do that nane.

MR. HI TCHCOCK: Guerard.

CHAI RPERSON GRI FFI'S:  Very well. Yes?

MR. HI TCHCOCK:  Yes.

CHAI RPERSON  GRI FFI S: Ri char d and
Pear| . Mne is probably spelled wong. It's
Ri chardson?

MR. HI TCHCOCK: It's Ri chard
Ri chardson. Yes.

CHAI RPERSON GRI FFI S: Ckay. s there
al so a Pearl ?

MR. HI TCHCOCK: No. Just Richard. Oh,

Pearl has? Okay.

CHAI RPERSON GRI FFI S: Pear | has
requested a separate party status. I's that
correct?

MR. HI TCHCOCK: That's nmy

under st andi ng, yes.

CHAI RPERSON GRI FFI S: And not j oining
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MR. H TCHCOCK: Well, no, as a nenber

of -- | mean, she would |ike a chan

menber of NULS, yes.

CHAI RPERSON  GRI FFI S:

t hat . Ckay. Ri chard and Pearl

single entit

y, also joining NULS?
MR. HI TCHCOCK:  Uh- huh.

CHAI RPERSON GRI FFI S:

Wor t hi ngt on?

You can do t

t hat, wasn't

to nmy right,

(202) 234-4433

MR. HI TCHCOCK: Yes.

CHAI RPERSON  GRI FFI S:

hat nanme al so.

ce to speak as a

We'll get to

Ri chardson as a

Virginia

And a Robert.

MR. HI TCHCOCK: Vricell a.

CHAI RPERSON GRI FFI'S: Vr

icella?

MR. HI TCHCOCK: Vricella, yes.

CHAI RPERSON GRI FFI'S: Vr

MR. HI TCHCOCK: Ri ght.

icella?

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. HI TCHCOCK: And it was --

CHAI RPERSON GRI FFI S: I

| 7  Anybody el se?

was ready for

MR.  HI TCHCOCK: No, although M. Brown,

represents a separate --

CHAI RPERSON GRI FFI S:
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on M. Brown right now.

MR. HI TCHCOCK: Ri ght.

CHAI RPERSON GRI FFI S: Anyone else in
your group?

MR. HI TCHCOCK: No, sir.

CHAI RPERSON GRI FFI S: Very well. I's
anyone else here of the understanding that they
should have been called out as a nenmber to the
party of NULS? Can you just raise your hand if you
di d?

(No response.)

CHAI RPERSON GRI FFI S: Not seeing any
indication of that, that should conplete parties.
| s that correct?

MR. HI TCHCOCK: Yes, sir.

CHAI RPERSON GRI FFI S: Okay. Boar d,
what | would like us to do is take up actually what
is represented in the petition. Each of these
obviously is individuals who have requested party
status. Susan Benton is exhibit number 54. Linda
Jay is exhibit nunber 52. M. Shinberg, MIlton
Shi nberg, is exhibit 49. Carol Rogers is exhibit
48. Jodie Smolik is exhibit 46. Julie Weisman is
exhi bit nunber 45. Ruth MDiarmd is exhibit

nunber 44 and 53. Ms. Guerard is exhibit 41. The
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Ri chardsons are exhibit 40. And Worthington is

exhibit 30. And Vricella is exhibit 29 and exhibit
27. If we can pull those out, board nenbers, and
put themin front of us?

Is there anything you specifically

defined new that is not evidenced in the
i ndividuals of party status? Il will add one.
First of all, there is a letter and a petition from

a John Dougherty, of which all of those are signed.
And part of that petition indicates that they are
requesting party status jointly. | am assum ng
that this has now become the NULS party, but that
doesn't really matter. |Is there anything to add to
the application for party status as a group?
MR.  HI TCHCOCK: No. And essentially
the individuals are all neighbors of the school and
are applying based on the inpact that the

devel opnent woul d have on them as relatively close

nei ghbors.

CHAI RPERSON GRI FFI S: Excel | ent . Any
gquestions for the board at this tinme? Is there
clarification of nanes needed? Does everyone

understand what is on it?
MS. SMOLI K: Well, | don't want to

interrupt, but --
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VR. HI TCHCOCK: [ have recei ved

clarification. | apologize for the confusion. M.
Wort hington will not be part of NULS. And Ms. Jay
has separate standing as the neighbor [|iving
i mmedi ately adjacent to the property.

CHAI RPERSON  GRI FFI S: She has no
st andi ng now.

MR. HI TCHCOCK: Ri ght.

CHAI RPERSON  GRI FFI S: But she IS
requesting separate standing as an individual
party?

MR. HI TCHCOCK: That is correct. That
is correct. | apologize.

CHAI RPERSON GRI FFI S: And Ms.
Wor t hi ngton al so? |Is that correct?

MR. HI TCHCOCK: Correct.

CHAI RPERSON GRI FFI S: Okay. Let's take
up -- is Ms. Jay present?

MR. HI TCHCOCK: | believe so.

CHAI RPERSON GRI FFI'S:  You don't need to
tell me that she's not here because she has letters
sayi ng that she's not here unless you are Ms. Jay.

MS. SMOLIK: Well, | did speak to her

CHAI RPERSON GRI FFI S: Yes, I know.

Have a seat.
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MS. SMOLI K: Okay. Sorry. Hi . [''m

Jodie Smolik at 2945 Upton Street. |  know Ms.
Linda Jay has filed one of the nmotions for
conti nuance based for health issues. She is having
a nedical procedure and is unavailable. So that's
why she coul dn't be here.

But as an adjoiner, she feels very
strongly to have her representation, a chance to
Cross-exam ne --

CHAI RPERSON GRI FFI S: Did you talk to
her about why she wouldn't join NULS in a party so
t hat she could be represented?

M5. SMOLI K: el |, I mean, she's
definitely like in support of the nei ghborhood, but
| think she as an adjoiner wants to retain her
right for cross-exam nation, reading the record,
and being a part to provide testinony, and having
her day in court type of thing.

CHAI RPERSON GRI FFI S: Whi ch she woul d
if she were represented as the group wth an

attorney that is representing the parties. Did you

have that discussion? | know you can't answer that
for her.

M5. SMOLIK: Yeah. | nean, that's what
| say. I just know that she really wants to be a
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part of this process. And in the previous case
she could have been here on the 30th, but because
of this date, she cannot. And she doesn't want to

| ose her right, you know, to be a part of the

process.
CHAI RPERSON GRI FFI'S:  Ri ght .
M5. SMOLIK: So that's all | know.
CHAI RPERSON GRI FFI S: Yes. And the
board is fully well-aware of that. What is

interesting is that, noting this date, she could
have been represented as a party. But now she is
asking to be represented individually as a party
but is not here.

Very well. Let's take up M. Jay's
request for party application. VWhat | would Iike
to do is, board nenbers, if we can review the ones
that | announce and decide on them |et us do that.

If we feel that others have to be reviewed prior
to making a decision on one, then that needs to be
i ndicated by a board nmenber. And we will npve on.

| would like to get as many done as possible.

Let ne just state now, first of all,
it's excellent that NULS has been created and that
12, 13, 18, now 11 or 10 are joining in their party

st at us. First of all, there is a difference
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bet ween party status and appearing as a participant
as a person.

First of all, no one is precluded from
participating in a public hearing before the Board
of Zoning Adjustnent. Everyone w Il have an

opportunity to give testinony, either witten,

oral. | think that is all we wll accept today.
So don't feel like you have to be a
party in order to participate in this case. | know

| am saying a |ot of what everyone well understands
in this crowd, but it is an inportant piece to put
out there.

The other aspect of party status, which
is very inportant, is it's a higher level of
partici pation. Not only is it one that allows you
cross-exam nation privileges, but the board wll
ask nunerous things of the parties. You w |l be
required to submt certain things to the board.

Those certain things will be created as
t he case goes on. And they may include such things
as briefings of notions. They may include
concl usi ons and findings of fact.

There is a higher responsibility for
party status, which is why we take it very

seriously about granting party status, which is
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al so why I am asking those who are requesting party
status as individuals who aren't being represented
to think about whether they are here to give
testimony, of which everyone is able to do, or
whet her they're actually here to participate fully
in those responsibilities before the board.

So, with that, oftentimes | have to ask
all 13, 20, to 35 applicants to take sone nonents
to tal k about it, whether they want to join or not.

The ot her aspect of it, as you all know
in filling out the application, there are several
very inportant questions in that. And they are
directly from our regulations, which is where the
O fice of Zoning created this application.

And the nost critical in my mnd is
guestion number 6, which, as | read, says, "Explain
how the person's interests will be nor e
significantly, distinctively, or uniquely affected
in character or kind by the proposed zoning action
t han that of other persons in the general public."

Now, there is some anbiguity in
interpretation left to us in terms of general
public, but let nme just state for the record and
note in reading the applications and the party

status applications, which took nunerous hours,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

whi ch we're happy to do, but it shows how nmuch this

board takes seriously these applications, | would
say the mjority of them end at "I am uniquely
distinctively affected, just li ke all of nmy
nei ghbors."” Well, that, in and of itself, nmakes it

difficult to review granting a party status to
i ndi vi dual s.

So | my be beginning to bore people
with all of this, but it's inportant. And |'m
encouraged by the fact that we have now had a group
pul | ed together for the party application.

Wth that, though, | would like to take
up Ms. Linda Jay, who is asking not to participate
in the parties of NULS. Board menbers, if you can
draw your attention to exhibit nunber 52, which is
Ms. Linda Jay's application?

She's a resident of 2951. She is
appearing as an opponent to the application. Ar e
there any clarifications the board nenmbers would
like to make as Ms. Jay is not present today to
answer any specific and direct questions?

| would note that her property is the
only private hone next to the school. She does say
that in nunmber 3. And there is sonme uniqueness to

that | ocation adjacency. The issues evidenced in
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her application are simlar to others. But let ne
hear from other board nenbers.

Let me first ask if the applicant or
t he ANC has any objections to the granting of party
status to Ms. Linda Jay.

MS. PERRY: I'm Karen Perry from
ANC- 3F. We woul d have no objections.

CHAI RPERSON GRI FFI'S:  Thank you.

MR.  FEOLA: M. Chairman, Phil Feol a,
Shaw Pittman on behal f of the applicant.

It seems to me redundant to have Ms.
Jay represented by counsel because, as | understood
M. Hitchcock, she is part of NULS, but she also
wants to be a separate party as well.

| can't believe given the talent of her
counsel as NULS, that she is going to add anything
in cross-exam nation that would otherwi se not be
covered or she couldn't ask M. Hitchcock to cover.
So | think it's redundant to have her represented
in two statuses of parties.

I would appreciate that M. Weisman,
who is sitting next to nme, is not Ms. Jay. And
she can't speak for Ms. Jay.

CHAI RPERSON GRI FFI S: Ri ght . No, we

are not going to get into that type of discussion

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

of what Ms. Jay wants or not wants. We had sone
clarification already.

M. Feola, you have indicated that it
may be redundant if Ms. Jay is represented in NULS
and individually, but my understandi ng of what has
just been stated is that she is not asking to be a
part of NULS and to stand individually. Does that
differ in your objection or make a difference to
it?

MR. FECLA: Yes, but | wunderstood M.
Hitchcock to include her in NULS and M. Snolik
asked her to al so be represented as an individual.

CHAI RPERSON GRI FFI S: Good. And if
that's the case, | would tend to agree with you,
but, M. Hitchcock, am | clear in ny understanding
that you removed Ms. Jay from the request for
party status of NULS?

MR.  HI TCHCOCK: That is correct. And
to respond to M. Feola's comment, -- and first |
woul d accept his conpliment -- the plan anong the
individuals is to do a unified cross-exam nation so
there would not be multiple requests or nultiple
guesti oni ng.

CHAI RPERSON GRI FFI S: Yes. And we'll

make that clarification, but now | am confused
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again. In your --

MR.  HI TCHCOCK: It's also Ms. Jay is
not part of NULS. I apol ogi ze for t he
clarification. | understood that she was, but she
IS not.

CHAI RPERSON GRI FFI S: Ri ght . So when

you talk about a group of individuals, you are not
tal ki ng about Ms. Jay?

MR. HI TCHCOCK: That is correct. Al so
| received clarification. Pearl Richardson wll
not be seeking party status, just M. Richardson.
Ms. Richardson may seek to appear separately.

CHAI RPERSON GRI FFI S: Okay. We will
make an official note of that.

MR. HI TCHCOCK: Thank you.

CHAI RPERSON GRI FFI S: So, M. Feola, if
| am correct, you would not hold your objection to
granting party status to Ms. Jay as an individual
not part of NULS?

MR. FEOLA: That is correct.

CHAI RPERSON GRI FFI'S:  Okay. Very well.

Board menbers?

COWM SSI ONER  HOOD: M. Chairman, |

woul d have no problem in granting M. Jay party

status due to her close proximty to the proposed
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pr oj ect .
CHAI RPERSON GRI FFI S: Thank you, M.

Hood. Any others?

MEMBER ZAl DAI N: I have no objection,
M. Chair.

MEMBER ETHERLY: No objection, M.
Chai r.

MEMBER M LLER: No objection.

CHAI RPERSON GRI FFI S: Very wel | . That
being noted, | can take it as a consensus of the

board we can grant M. Linda Jay of 2951 Upton
Street party status in this application. Let nme
al so state that obviously Ms. Jay is not -- well,
there it is.

Now, M. Hitchcock, you nentioned that
Ms. Weisman also is being renmoved or not joining of
NULS and asking for individual party status. I's
t hat correct?

MR. HI TCHCOCK: Ms. Ri chardson.

CHAI RPERSON  GRI FFI' S: I have Ms.
Ri char dson.

MR. HI TCHCOCK: Okay. No. M. Weisman
will be a part of NULS.

CHAI RPERSON GRI FFI S: Part of NULS. So

there are no other individuals who were taken out
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of NULS that | listed in the beginning except for

Ms. Jay. |Is that correct?

MR. HI TCHCOCK: That is correct.

CHAI RPERSON GRI FFI S: Ckay. SO0 we now
have the requests for --

MR. HI TCHCOCK: And Ms. Wort hi ngton.

CHAI RPERSON  GRI FFI S: VWich is not
requesting party status, M. Worthington. I s that
correct?

MR. HI TCHCOCK: Not as part of NULS.

MEMBER ZAl DAI N: She has a separate
application. [It's exhibit 30.

CHAI RPERSON GRI FFI S: Ch, I'"'m sorry. I
am just getting nmy names n xed up. | will be very
famliar by |lunchtine. Right, which is exhibit
nunmber 30. And Ms. Worthington is naintaining her
i ndi vidual party status request. Am | correct on
t hat ?

MR. HI TCHCOCK:  Yes.

CHAI RPERSON GRI FFI S: Vhi ch is exhi bit
-- | just said -- nunber 30. Let's draw our
attention to that. First of all, does the ANC have
any objections to granting of status to M.
Wor t hi ngt on?

(No response.)
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CHAI RPERSON GRI FFI S: Very well. ANC

does not. M. Feol a?

MR.  FEOLA: Thank you, M. Chairmn.
For the record, Phil Feola.

We have no objection, but I wll point
out that Ms. Worthington is not within the 200 feet
that is required by notice of this board s rules.
So she's a little bit further away than others.
And | didn't see anything in her statenent that
woul d suggest she is inpacted differently than
anyone from NULS or Ms. Jay. But we really don't
have an objection.

CHAI RPERSON GRI FFI S: So, i f I
under stand what you are saying, you don't have an
obj ection, but you don't think we should grant the
party status?

MR. FEOLA: Well put, sir.

CHAI RPERSON GRI FFI S: Okay. Boar d
menber s?

COWM SSI ONER  HOOD: M. Chairman, in
her application, she says she is 50 feet from the
athletic field used by her.

CHAI RPERSON GRI FFI S: Ri ght .

COWM SSI ONER  HOQD: So | guess the

gquestion would go to M. Feola. | just don't
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understand why she's not within the 200 feet but

she's within 50 feet of the athletic field. My
guestion is, why wouldn't she be affected?

CHAI RPERSON  GRI FFI S: Good. 11
answer that. The issue is | am taking this in
reviewing the record, the information that is in
the record. Burke doesn't own an athletic field.

Therefore, the announcements of the
property; the ownership; and, actual ly, t he
application goes 200 feet radius from that.
OQbvi ously we know that there is sone issue of using
of other fields, et cetera, tines types of use,
t hi ngs of that nature, although, M. Hood, you have
brought up an interesting point that if we get into
this, is there some distinct character that this
applicant would have that would be different from
ot hers based on that proximty? Oher than that,
there is a redundancy of issues.

COWM SSI ONER  HOQOD: Thank you, M.
Chair, for that further clarification. She does
mention in nunber 6 that noise fromthe field could
be heard in her hone. |"m sure that would affect
nore than just her.

MEMBER ETHERLY: M. Chair, | would be

inclined to agree with M. Hood's assessment and
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not grant party status in this particular instance
given what | believe to be a duplication of the
concerns that are raised in the party status

appl i cati on.

MEMBER ZAl DAI N: M. Chair, | would
agr ee. In reading through the enornmous anount of
submttals that we received, | think the issues

that are being raised in nunber 6 are the general
i ssues expressed by the community, that being
noi se, parking, and traffic. So |I am not convinced
of the uni queness.

CHAI RPERSON GRI FFI'S:  Any ot hers?

MEMBER M LLER: | would concur, sir.

CHAI RPERSON GRI FFI' S: Very wel | .
Heari ng from the board and revi ewi ng t he
application for party status of M. Worthington, |
woul d nove denial of granting this party status

based on that heard this nmorning and ask for a

second.

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI S: Thank you, M.
Et herly.

COW SSI ONER  HOQOD: Questi on, M.
Chair.

CHAI RPERSON GRI FFI' S:  Yes?
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COVM SSI ONER HOOQOD: W didn't do a vote

on the first one. | just want to make sure.

CHAI RPERSON GRI FFI S: No. | took a
consensus on the board.

COWM SSI ONER  HOOD: Is that what we're
goi ng to do, consensus?

CHAI RPERSON GRI FFI S: Ri ght .

COWM SSI ONER  HOOD: We're going to do
bot h?

CHAI RPERSON GRI FFI S: Yes. ' m goi ng
to kind of fluctuate to keep it lively.

Any ot her deliberation on the notion?

MEMBER ZAl DAI N: | would just say for
the benefit of the people in the audience that
those people that we deny party status to wll
still be able to testify.

CHAI RPERSON GRI FFI S: That's correct,
as person, absolutely. | appreciate that.

Anyt hi ng el se?

MEMBER M LLER: | would also add that |
seem to believe that there is an opportunity for
t hese neighbors to join up with the other groups,
such as NULS, and be represented in that way.

CHAI RPERSON GRI FFI S: Good point. [0

bring that up after our notion. Anyt hing el se on
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36

CHAI RPERSON GRI FFI S: If not, then |

ask for all in favor of the notion signify

sayi ng aye.

by

(Wher eupon, there was a chorus of
"ayes.")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI S: Thank you very

much. We don't need to do a voice record of that.

Yes. M. Hitchcock, | would like to
make a note. First of all, as other parties have
cone in, we wll look to -- well, actually, I
shoul dn't do that.

Very well. Ms. MIller has indicated
that | think anyone who is denied as an individua

probably should approach those that have party

status as groups and see if they can't participate

under that status as long as that doesn't affect

the inpact of what was granted in ternms of

party status, if granted, at that point.

t he

Let us go to, t hen, t he NULS

application for party status. First of all,

think M. Etherly has sonething to state before
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get to review that information.

MEMBER ETHERLY: Thank you very nuch,
M. Chair.

As M. Hi t chcock not ed in hi s
introductory remarks regarding the conposition of
NULS, he noted that M. MIton Shinberg, whose
party status application is contained at exhibit
nunmber 49, is seeking party status application as
part of that group.

I have a disclosure regarding an
exi sting business relationship with M. Shinberg in
my capacity as chairman of the board of trustees
for the Washington Math Science Technol ogy Public
Charter Hi gh School .

M. Shinberg is enployed professionally
as an architect, of cour se, and is doing
architectural work on behalf of WWMST and two ot her
tenants of the property where WMST is housed. That
woul d nmean, of —course, that M. Shinberg is
retained in a professional capacity and is
conpensated by virtue of that retention. And so |
want ed to make that disclosure.

Of course, M. Shinberg and | have not
had any discussions as they relate to this

particul ar application, nor would we have, nor do |
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bel i eve t hat M . Shi nberg's pr of essi onal
relationship with nme on behalf of WMST would in any
way color nmy ability to, shall we say, adjudicate
inpartially on the application before us. But |
want to bring that relationship to the attention of
my coll eagues and would be prepared to answer any
guesti ons.

CHAI RPERSON GRI FFI S: Good, excellent.
Thank you, M. Etherly.

Let me take questions from the board,
but first also I have a disclosure on M. Shinberg.
| am a board of trustee menber of Capital City
Public Charter School, which he is the architect of
record for their new school.

And | would also underscore the
comments that M. Etherly made that he and | have
not had a communication about this particular
application of any level, at any level, but | do
review the work on the public charter school as a
board of trustee menber in terns of the design and
al so the construction process that is now underway.

So, wth that, let's take questions
from board nmenbers from both of us if there are
any.

(No response.)
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CHAI RPERSON GRI FFI S: We're saving the

hard-hitting questions for you guys. That being
said, we have granted party status to the ANC and
t he applicant. | would like to hear from them if
they have any difficulty in our participation in
this case, either questions of M. Etherly or
mysel f, or whether they have objections to us
continuing on this hearing.

MR. FEOLA: The applicant has no
obj ecti on.

CHAI RPERSON GRI FFI S: Very wel | . Does
t he ANC have any comment s?

(No response.)

CHAI RPERSON  GRI FFI S: | ndi cating no
comments. | amgoing to also ask for those, either
party status or not party status, anyone present
today, anybody at all, that has any comments
regarding this or any questions for either nyself
or M. Etherly at this tine.

Act ual |y, cone on forward. Make
yourself confortable in a seat and turn on a
nm crophone. Just give ne your name and your
address before you speak.

MR, J. BROWN: My nane is Janes C.

Br own. I'"'m a nenber of the ownership of the
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property directly to the north. |  need a
clarification.

You are continuing on a determ nation
of party status. |Is that right, M. Chairmn?

CHAI RPERSON GRI FFI'S:  That's correct.

MR. J. BROAN: So | should not be here,
then, right? 1In other words --

CHAI RPERSON GRI FFI'S: You nean right at
t he table?

MR. J. BROMN: Well, we asked for --

CHAI RPERSON GRI FFI S: I will clarify.
| think | understand your question, M. Brown. W
have not concluded party status of granting.

MR J. BROAN: All right.

CHAI RPERSON GRI FFI S: The issue is the
next party M. Shinberg is part of. And so the
di scl osure was tinely for M. Etherly and | at this
point before he and | vote and deliberate or
deli berate and vote on granting party status or
denying party status. After we do that, we would
have a new party or not. And then we will nove
down the list.

Left on the list is Sirius, LLC M.
Brown, | believe that is your group.

VMR. J. BROMN: That's correct.
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CHAI RPERSON GRI FFI S: W will have the

Van Ness Tenants Association, which is exhibit
nunber 58. And we al so have party status requests
for the Neighbors Allied for Reasonabl e Devel opnent
of School s.

MR J. BROWN: Well, | amsorry to have

i nterrupted your proceeding.

CHAI RPERSON GRI FFI S: It'"s no problem
at all. | am sure if you have a question, so do
others. Very well, in which case let's pick up the

entire application of NULS at this tine. There is
no other additional information to party status we
have asked from M. Hitchcock. So, board nenbers,
we would like to hear from you, please.

It's clear that all of the applications

com ng in have identified nunerous issues, numerous

i ssues. Some go directly to the regulation which
we'll be reviewing: noise; parking; traffic; alley
access; merged vehicle access; air qual ity;
property value loss; -- that's an issue | am going
to address but probably not now -- kids on
property; t respassi ng; | oi tering; construction
i npact, also an issue |I wll talk about l|ater; --
noise |I've said -- dangers of the street; quality

of life issues, of which sone fall under; and then
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the issue that was brought up, not on all of these
but on numer ous ones, t he i ssue of t he
institutionalization of a residential neighborhood.

| think that highlights all of the big
poi nts. If there are others, | would perfectly
entertain that. Clearly the application of NULS is
t he resident nei ghbors that surround the school.

| think the point of having a joint
application gives them a nunmerous anmount of
distinction and wuniqueness of quality and the
issues that are raised are singly represented and
are pertinent to the hearing in this case.

Let me hear from board nenbers if they
have any additions after that. Before any
deli beration or nmotion, I will go to ANC and al so
the other parties granted so far and the applicant
for any objections to granting party status. Ms.
MIller?

MEMBER M LLER: | just was wondering if
M. Hitchcock could just articulate what NULS is
for the record.

MR. HI TCHCOCK: NULS i's an
uni ncor por ated associ ati on of neighbors who live in
the vicinity of Burke School, primarily on Tilden

and Upton Streets, nearby streets.
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MEMBER M LLER: Thank you.

MEMBER ETHERLY: And, M. Hitchcock,
you would characterize it as a fairly infornal
associ ati on, so to speak? So you haven't
formalized so far as to have dues or any kind of
byl aws or anything along those |ines?

MR. HI TCHCOCK: It (S a civic
associ ati on. | understand it was involved in the
case two years ago.

MEMBER ETHERLY: Right.

MR. HI TCHCOCK: But | don't believe it
has formally incorporated. | am not famliar with
t he financial situation.

MEMBER ETHERLY: Okay. M. Chair, |
woul d have no objection. As you enphasized, |
woul d note the proximty issue. I think, for that
reason as well as a nunber of the other reasons
articulated in all the applications related to the
NULS status, that this is precisely the type of
vehicle that | think party status works the best
for.

It helps us stream ine our proceedings
here and | think gives everyone a nore than
adequate opportunity to articulate their concerns

as well as their thoughts about the project. So I
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woul d be inclined to support the application, M.
Chai r man.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you, M. Etherly.

O hers? Questions of clarification
before we hear from the other parties and the
applicant?

(No response.)

CHAI RPERSON GRI FFI S: Not hearing any,
M. Feola, representing the applicant, do you have
any objection to granting party status to NULS?

MR. FEOLA: No objection.

CHAI RPERSON GRI FFI S: Very wel | . Does

t he ANC have any comment ?

MS. PERRY: ANC- 3F doesn't have any
obj ection, but I've got one clarification because
" m confused. |s Pearl Richardson a nember of NULS

or is she seeking separate status?

MR.  HI TCHCOCK: My understanding is
that she is seeking separate status.

MS. PERRY: Okay.

MEMBER ZAl DAI N: Well, then | think
that confuses us a little bit nore because there's
one application. This is Richard and/or Pearl

Ri char dson. The way | would read this, | would
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assunme that they are --
CHAI RPERSON GRI FFI'S:  Ms. Richardson,
take it that you are standing. If you would cone

forward and just clarify for the board?

MS. RI CHARDSON: Thank you. I am not
seeking party status. I will testify as an
i ndi vi dual .

CHAI RPERSON GRI FFI S: | see. Very
wel | . Thank you very nmuch. It always pays to go
to the source. That being said, we have in front
of us -- we have heard from applicant, the ANC --

MEMBER ETHERLY: M. Chair?
CHAI RPERSON GRI FFI S: Yes? Do | note
any objection from the board to granting party

status to the group now known as NULS?

MEMBER  ZAl DAI N: No objection, M.
Chai r.

COWM SSI ONER HOOD: No obj ecti on.

MEMBER M LLER: No obj ection.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very nuch. I will take it as a consensus of

the board at this time to grant party status to
NULS, of which, M. Hitchcock, we are going to ask
you if there are additional nenmbers that join the

party, to make that publicly announced if that
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happens during the |lunch break or whenever it
happens so that, first of all, we can Kkeep
obvi ously the record on who NULS is. And then |
will have to entertain any objection to joining
i ndividuals by all of those parties involved in the
case. |If you wouldn't m nd doing that?

For clarification, for the record, | am
going to read through to make sure that ny list is
correct. | have a Ms. Benton at 2926 Upton. I
have M. Shinberg of 2949 Upton. | have Ms. Rogers
at 2908, Smolik at 2945, Weisman at 2932 Upton,
McDi arm d at 2936 Upton, Guerard at 2951 Til den.
have Ri chardson at 2940. And | have Vricella at
2947. 1s that conplete?

MR. HI TCHCOCK: That's ny list, yes.

CHAI RPERSON GRI FFI S: Excel | ent . Very
wel | . Pulling nmy scorecard together to wupdate
everybody we have, the parties so far established
in this case, the ANC. We have NULS as a group
party. And we have Ms. Jay of 2951 Upton. Is that
everyone's under st andi ng?

(No response.)

CHAI RPERSON GRI FFI'S:  Good. We haven't
| ost track yet. Let's go now, then, to the Sirius,

LLC. Oh, |I'm sorry. M. Brown, you are at the
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t abl e. Are you representing the Van Ness Tenants
Associ ati on?

MR. P. BROMWN: Yes, that's correct, Van
Ness Tenants Associ ation and the Consul ate, or 2950
Van Ness Tenants Association. | was retained
t hrough Archstone Smith, the owner of those two
bui I di ngs, to repr esent t hose t wo t enant
associ ations, just |ast Friday.

CHAI RPERSON GRI FFI'S: Okay. Is there a
letter in the record representing that?

MR. P. BROWN: There was a letter dated
the 30th of June. | do not know its exhibit

nunber, but it cane from Mchael Carlin and Carol

Woodar d.

CHAI RPERSON GRI FFI S: Oh, |I'm sorry.
| ndeed. It is exhibit number 51. | did |ook at
that. I'msorry | didn't recall that you were the
representative of that. But, that being said,
let's pick up the request of 51. | amcorrect that
that Jletter is the request for party status,
exhi bit 51.

I haven't seen the representation
letter, but we would just make a copy avail able
when it's in. Let's get it in to an exhibit.

Let's make sure everyone notes the exhibit.
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We have reviewed this application. I's
there any objection that the board should know of
at this time by the parties? |I'm going to start
now in order of things as we progress.

First of all, I wi | | go to the
appl i cant. I will then go to the ANC | am t hen
going to go to NULS. And then | am going to go to
Jay. W will fit those in if there are nore or
not .

Does the applicant have any opposition
to granting party status to the Van Ness Tenants
Associ ati on, Van Ness South Tenants Associ ation?

VMR. FEOLA: No, we don't, M. Chairnman,

but one clarification. Is this one party or two
parties? I'"'m not quite sure if they're two
separate --

CHAI RPERSON GRI FFI S: Excel | ent
clarification. My assunption is it is one party.

| s that correct?

MR. P. BROWN: I think it makes sense
to proceed as one party, recognizing that it is the
el ements of the two buil dings.

CHAI RPERSON GRI FFI S: Excel | ent . Not
only does it make sense, but that it exactly what

you are going to do. |Is that correct?
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VMR. P. BROMN: Yes, M. Chairman.

CHAI RPERSON GRI FFI S: Okay. | just
want clarification. | mean, it my make sense, but
that's not what you want to do.

MR. P. BROWN: I appreciate the
clarification.

CHAI RPERSON GRI FFI S: Okay. Any ot her
guestions? ANC, any comments?

(No response.)

CHAI RPERSON  GRI FFI S: No coments
i ndi cated by the ANC. Does NULS have any conment
on the request for party status of the tenants
associ ati ons as one party.

MR. HI TCHCOCK: No, sir.

CHAI RPERSON GRI FFI'S: Okay. Do we have
a catchy phrase to announce you as, an acronym
anyt hi ng?

MR. P. BROWN: If one cones to -- we're
t he tenants associ ation.

CHAI RPERSON GRI FFI S: It gives us the
greatest opportunity to have a little fun before we

get very serious. All right. W're just going to

note for our purposes now, it will be known as the
Van Ness Tenants Associ ati ons. Very well. That's
fine.
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MEMBER ZAl DAI N: And, M. Chair, just

to nake sure | am clear, they are a party in

opposition?

CHAI RPERSON  GRI FFI S: Oh. That's
correct.

MR. P. BROMN: That's correct.

CHAI RPERSON GRI FFI S: Ri ght . And t hat
is stated -- now | have lost ny entire package of

t hese things. Yes. And we have --

MR. P. BROWN: It is set forth in the
letter of June 30th, the |ast paragraph.

CHAI RPERSON GRI FFI S: Yes, exactly. I
t hought that you did actually have a -- well, there
it is, the application attached to that letter.
That being said, any questions fromthe board? Any
deli beration at this time, conments?

Il will note in the letter, exhibit
nunber 51, that they indicated that they would be
nore aggrieved than the general public and that
they offer a different perspective than the
applicant and the residents on Upton Street. And
they go into sone of how that would be the case,
the use of +the alley system and sone of the
difficulties.

Al though it sounds identical to the
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issues raised, | think, in point in fact, the
tenants association known as the Van Ness and the
Van Ness South would, in fact, have a different
perspective than individuals and may bring rise to
addi tional information that would be of inport to
this application.

I would not have any objection to
granting the party status at this tine. However,
what I would |ike to have is just sone
clarification. And | think we can proceed in this,
but sometine very soon | need a |ocation map. I
need to know where these buil dings are.

What is also inportant is to note where
NULS is represented. This will save sone tinme if
we can pull this together somehow because we are
going to hear a lot of information, a |I|ot of
cross-exam nation, a Jlot of testimony on "This
happens to ne, and this is what | see." That's
just hypot hetical kind of stuff. It's great if we
start with an excell ent understandi ng of where that
is and what it is.

Obvi ously, not having toured and spent
an extensive anount of tinme understanding the
actual site, which would be helpful to me but is

sonething we're not allowed to do, that would be
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good. So if there is some sort of graphic that you
guys can pull together? Oherwise |I wll get it
done when we get to that issue.

Any ot her comrents, questions?

MR. P. BROAN: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes?

MR. P. BROWN. | mght suggest -- and
think the applicant on their boards, | can see
right here, at |east |ocates the Consul ate, which
is the closer of the two buildings. And there are
pr obably others. So in the course of our travels,
| think we can point it out very quickly.

CHAI RPERSON GRI FFI' S:  Good.

MR. P. BROWN: The Consul ate backs up
i mmedi ately to the rear of the school.

CHAI RPERSON GRI FFI S: Excel | ent . And
you can point it out when that point conmes up.
VWhat | would ask, if you could just coordinate
wi thout ne having to orchestrate it, sonme sort of
graphic that is acceptable to the applicant. I f,
you know, you put a dot on it or sonething, that
woul d be grand.

Okay. Let's nove on. Any ot her
guestions?

MEMBER M LLER: | just have a question
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regarding the conposition of the nmenbers of the
tenants association. Are all tenants of these
bui I di ngs nenbers or only sonme of the tenants?

MR. P. BROWM: | believe that all
tenants. And, to be clear, the Consul ate, 2950 Van

Ness, has about 269 units. Van Ness South has 625

units. Al residents of those buildings -- and
they are both rental buildings -- are entitled to
be menbers of the association. | don't believe
they pay dues or -- Ms. Perry, who is a nenber of

t he associ ati on, can --

CHAI RPERSON GRI FFI S: Okay. Let ne
make one clarification to Ms. Perry as
representative of the ANC. We will allow you just

to make this clarification, but --

MS. PERRY: Unfortunately --

CHAI RPERSON  GRI FFI S: Let me just
finish, Ms. Perry. But what | am going to do, once

the party status is granted, we are going to

establish, if it's not already apparent, who
represents the party. I  know this wll be
frustrating to people sonetines, but we will hear

from one person representing the party and one
person only.

| f you need to get nmessages  of
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coordination to that person representing the party,
that should be done hopefully before they're
m d- sent ence. So let's just get a quick
clarification, Ms. Perry.

MS. PERRY: When | canme up here, Brian

Lederer was out of the room He was going to do

this for us. Just to state, the Consul ate al nost
anybody can join. They do not have a dues
structure.

CHAI RPERSON GRI FFI S: Anyone who is a
t enant ?

MS. PERRY: A tenant, right. Yes. The
Van Ness Tenants Association is dues-paying. W're
incorporated in the District of Colunbia. We pay
t axes.

CHAI RPERSON GRI FFI'S: | see.

MS. PERRY: And we do represent nore
than half of the residents of the buil ding.

CHAI RPERSON GRI FFI S: Excel | ent . I
think the inportance for our proceeding, nmy
understanding -- and | <can be corrected -- is
obviously the group would be represented to
represent the interests of tenants in the building.

And those are nenbers, nmaybe not all of the

menbers, of the building but clearly the interests
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of those tenants in the building. I think that's
appropri at e.

Any other questions, clarifications at
this time? Let ne hear fromthe board if there are
any objections to granting party status to the Van
Ness Tenants Associations' party status.

MEMBER ETHERLY: No obj ecti on.

CHAI RPERSON GRI FFI'S:  Any obj ections?

MEMBER M LLER: No obj ection.

MEMBER ZAI DAIN:  No obj ecti on.

CHAI RPERSON GRI FFI S: Not hearing any
objections, | take it as a consensus, then, to
grant party status to the Van Ness Tenants
Association and the Van Ness South Tenants
Associ ation as represented here today.

Okay. Let us go to Sirius, LLC. \Y/ g
Brown made his appearance known. We have exhibit
nunber 34 and exhibit nunmber 39 at this time. Any
questions, clarifications required for exhibit 39?

| would note an indication that it is
an imedi ate neighbor north of the applicants
property and abuts the applicant's property. They
have raised concerns of excess traffic, danger to
residents, danger to pedestrians, |'ll take it as

excessi ve noi se, and not residential in character.
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Clarifications needed? Questions?

COW SSI ONER  HOQD: M. Chairman, |
woul d just reiterate your comments earlier about a
map because 1've seen a lot of the immediate
nei ghbors, people saying they're right next door
and what not . It would give nme better orientation
if I had an 8 and a half by 11 map, where | could
sit here and actually look at it. So I would like
to reiterate what you asked for earlier and that we
get that as soon as possible.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you, M. Hood. That's an inportant point.

I'"'m going to ask if the applicant

wouldn't mnd if we could pull up one of their
boards at this tine. If there is objection, there
it is. M. Brown, what | amgoing to ask you to do

i's point out your property.

This is going to be interesting. We
have two M. Browns. But, actually, yes, both.
And then the M. Brown representing Sirius, | am
going to ask you if you could answer just the
guestion of based on vyour application or the
information that you have, how you are unique or
actually distinct from the others that have been

granted party status.
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That's nmuch too close. If you can be
right there at the table. I'm sorry. That's
perfect.

MR. J. BROWN: M. Chairman, this is a
proposed site of the addition.

CHAI RPERSON GRI FFI'S:  Yes, that's where
we are.

MR. J. BROWN: Forty-one-o0-seven
Connecticut is directly adjacent to that on the
north side property line. So our properties abut.

This is the building fronting on Connecticut
Avenue.

CHAI RPERSON GRI FFI S: | see.

MR. J. BROWN: We back on the all ey.

CHAI RPERSON GRI FFI S: | see.

MR J. BROAWN:. So we're directly to the
north of the proposed lots. They would be buil ding
up agai nst our buil ding.

CHAI RPERSON GRI FFI S: | see. Yes? Go
ahead.

MEMBER ETHERLY: Just for the benefit
of my coll eagues, that particular representation is
contained in exhibit nunmber 6, the transportation
managenent pl an. It is just preceding page nunber

35, exhibit nunmber 6, just prior to page number 35.
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It is an illustration |abeled SE-1.

CHAI RPERSON GRI FFI S: Okay. It's an
excel | ent poi nt, M . Et herly, to bring up.
Actually, the site plan is in small form And they
also do identify where the Consulate is, which is
now a party.

Okay. Any other questions to M. Brown
representing Sirius at this tinme?

(No response.)

CHAI RPERSON GRI FFI S: It is indicating
that it is a 37-unit apartnent at 4107 Connecti cut
Avenue, Northwest. We have just seen that it does
abut the property which is the subject of the
pendi ng application. s there any objection from
the applicant?

(No response.)

CHAI RPERSON GRI FFI S: None i ndi cat ed.
Does the ANC have any objections to this
application?

(No response.)

CHAI RPERSON GRI FFI S: Al so none
i ndi cat ed. Does NULS have any objection to the
application? And does the Van Ness Tenants have
any objection?

(No response.)
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CHAI RPERSON GRI FFI S: No obj ection has

been identified by any of the granted parties at
this tinme. Any guesti ons, clarifications,
del i beration? Any objection to granting party
status at this tinme?

MEMBER M LLER: No objection.

MEMBER ETHERLY: No obj ecti on.

MEMBER ZAI DAIN:  No obj ecti on.

CHAI RPERSON GRI FFI S: Excel | ent. We
have anot her consensus on the board to grant party
status to Sirius. M . Brown, you wll be
representing themas parties in this case?

MR. J. BROWN: Yes, | wll. | just
wanted to clarify.

CHAI RPERSON GRI FFI' S:  Okay.

MR, J. BROWN: I own the building with
two brothers and Raynond. Thomas is an attorney
who just had surgery. The other two, nyself and ny
brother, were intending to be out of town.

When | found out after we filed a
request for a continuance that that subject would
not be addressed until this nmeeting, | altered ny
plans so that | could be here and represent the
group. So that may clarify a letter that said that

all three of us would not be here.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CHAI RPERSON GRI FFI'S:  Excel | ent.

60

MR. J. BROWN: | just wanted to nmke

that representation.

CHAI RPERSON GRI FFI S: Good

clarification. And we were relieved to see you

al so here today.

MR. J. BROWN: Thank you, sir.

CHAI RPERSON GRI FFI S: So you wll be
participating through the day?

MR. J. BROMN: Yes, | wll.

CHAI RPERSON GRI FFI'S:  Excellent. So we
have that representation. Is there anybody else
here present today that believes they have put in a
request for party status and has not been -- |I'm
sorry.

Let's go to Neighbors Allied for
Reasonabl e Devel opnment of School s, NARDS.
Twenty-nine thirty-eight Upton Street is the |isted
address of the person who filled the application
out, exhibit nunber 47. It was tinely filed. And
they are a party opponent, which ny understanding
of legal matters is the opposition of opponent.

Any question of the -- yes, that is
hunor . For the record, we wll note that is a

] oke. Any questions from the board at this tine,
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clarification?

MEMBER ZAIDAIN. | had a question. The
menbers of this group, it's noted they all live in
the same block. |Is that --

MS. KARAMBELAS: Not all of the nmenbers
are on the sanme block. Mst of the nenbers are on
t he same bl ock.

CHAI RPERSON  GRI FFI S: When you say
"sanme bl ock," you --

MS. KARAMBELAS: l''m sorry. [''m
Deirdre Karanbelas, and |'m representing Nei ghbors
Al lied for the Reasonabl e Devel opnent of School s.

MEMBER ZAl DAI N: When you say, "the
sane bl ock," you're referring to Upton Street?

MS. KARAMBELAS: Upton Street. One of
our menbers lives directly across the street from
Bur ke School a 2944 Upton Street. I live a few
houses down. So we're all basically right across
the street from Burke School

CHAI RPERSON GRI FFI S: And how nmany
residents are in your request for party status?

MS. KARAMBELAS: There are 14 nenbers.

Not all of them are here.
CHAI RPERSON GRI FFI'S:  1'm sorry?

MS. KARAMBELAS: There are 14 nenbers.
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CHAI RPERSON GRI FFI S: Fourteen nenbers?

MS. KARAMBELAS: Appr oxi mat el y. Not
all of them are here.

MEMBER ZAl DAI N: How long has this
group been together? WAs this organized for this
pr oceedi ng?

MS. KARAMBELAS: No. It was organized
several nonths ago in response to the exclusion of
nei ghbors in support of Burke from the political
process.

MEMBER ZAIDAIN: | have no objection to

the party status.

CHAlI RPERSON GRI FFI S: Yes, but let's
not del i berate until we hear from the other
parties. W can just get clarifications of

guestions for this party status.

For ny «clarification, you wanted to
participate to represent this group as a party. So
you want to conduct cross-exan nation. And you
understand all of the responsibilities and the
requi renents of party status?

MS. KARAMBELAS: Yes, | do.

CHAI RPERSON GRI FFI'S: Okay. Let's hear
fromthe applicant. Any objection to it?

MR. FEOLA: No, sir.
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CHAI RPERSON GRI FFI S: None noted. ANC?

(No response.)

CHAI RPERSON  GRI FFI S: No objection.
NULS?

MR. HI TCHCOCK: No objection.

CHAI RPERSON GRI FFI S: The Van Ness
Tenant s?

(No response.)

CHAlI RPERSON  GRI FFI S: No objection
The Van Ness Tenants Association, do they have any
new coment s?

This is what we're going to try and not
have happen as we proceed in this. "Il be a
little flexible at this point.

MR. P. BROWN: M . Chai r man, no
obj ection from --

CHAI RPERSON  GRI FFI S: The Van Ness
Tenants nmmintains their non-obj ection to the
request for party status.

M. Brown, Sirius, LLC, any objection?
You can conme forward if you have an objection.
Not comng forward, | note that there is no
objection from Sirius, LLC, party in opposition.

MR. HI TCHCOCK: M. Chairman, if we can

go back for clarification of the record? If M.
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Kar anmbel as could answer how nany residences, as
opposed to how nmany nenbers, are affiliated with
her group?

CHAI RPERSON  GRI FFI' S: Menmber s, as
opposed to residences?

MR.  HI TCHCOCK: Both, yes, how many
menbers, individual nmenbers, as opposed to the
nunber of residents, is represented and if any of
them were also nenbers of the Burke Neighborhood
Advi sory Conmm ttee.

CHAI RPERSON  GRI FFI S: Why is that
pertinent of granting party status?

MR.  HI TCHCOCK: It's relevant that
partly -- it goes to the question of duplication
and overlap in ternms of what, say, as opposed to
what the nei ghbors would say or what the applicant
woul d say or what their special interest is that's
uni que from --

CHAI RPERSON GRI FFI S: But the Burke
group identified is not a party in this
application, are they?

MR. HI TCHCOCK: Excuse nme?

CHAI RPERSON GRI FFI'S:  You said that you
want to note the redundancy of the nmenbers of this

group and that of the advisory group? 1|s that what
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you're tal king about ?

MR.  HI TCHCOCK: No, no. O the
appl i cant. I mean, if | may make a proffer, there
is a neighborhood advisory conmttee that was
designed to deal with this. It may be helpful in
the record to establish interest, a separate

character of interest, that would inquire as to the

CHAI RPERSON GRI FFI S: Is the Burke
Advi sory an applicant for party status in this
proceedi ng?

MR. HI TCHCOCK: No, no.

CHAI RPERSON GRI FFI S: Why woul d t hat be
redundant, then?

MR. HI TCHCOCK: It is an advisory
conmttee that was designed to advise the schoo
with respect to traffic and nei ghborhood issues and
to establish to what extent there is overlap
bet ween that comm ttee, as opposed to --

CHAI RPERSON GRI FFI S: That is what | am
trying to understand. VWhat is the difficulty in
t he overl ap?

MR. HI TCHCOCK: It goes to the question
of whether there is a separate identity of this

organi zation or alter ego or --
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CHAI RPERSON GRI FFI S: | see. So |

understand what you are saying, the people who
participate who are nmenbers in the ANC shouldn't
have party status because there is a redundancy
because the ANC is automatically a party in this
application?

MR. HI TCHCOCK: Well, | am not sure the
ANC is a party, but obvi ously i ndi vi dual
conm ssioners, who may be separately affected as
i medi ate nei ghbors or have other interests nmay
have separate standing apart from the conm ssion's
st andi ng.

CHAI RPERSON GRI FFI S: Okay. We' ve got
sone questions for you, then.

MS. KARAMBELAS: There were nenbers of
t he Burke Nei ghborhood Advisory Conmttee who are
in  NARDS. There were nenbers of the Burke
Nei ghbor hood Advisory Committee who are in NULS.
And there were nenbers of the Burke Neighborhood
Advi sory Conmmttee who have decided after the
process to renmmin neutral.

In the end, the Burke Neighborhood
Advi sory Commttee was not conpletely in agreenent,
but the process was conpleted. And | think we came

out with a good product. And everybody has --
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CHAI RPERSON GRI FFI S: Okay. We're not

going to go too far into that because | get
confused because we're not tal king about that for

the party application at this point.

MS. KARAMBELAS: Ri ght . In terms of
NARDS, | would have to sit down and nake a |ist for
you. If you have a diagram with individual house
nunbers, perhaps | could point, but | don't have

t hat broken down right now

CHAI RPERSON  GRI FFI S: V\hat is the
di fference?

MS. KARAMBELAS: | can provide it for
you.

CHAI RPERSON GRI FFI S: The first
clarification was?

MR. HI TCHCOCK: In terms of the nunber
of residents versus the nunber of nmenbers, which I
believe was a question directed to us as well, in
effect, by show ng where you live and --

CHAI RPERSON  GRI FFI S: Ri ght . The
difference is what 1is the difference between
resi dence and menber.

MS. KARAMBELAS: Well, sure. There are
two people who live at 2938 Upton Street who are a

menber of NARDS. So that's one residence if you
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want to mark down one residence and two nenbers.

MR. HI TCHCOCK: Okay.

MS. KARAMBELAS: There is one resident,
one menber.

CHAI RPERSON GRI FFI S: You don't have
t hat nunmber i medi ately avail abl e?

MS. KARAMBELAS: No, | don't have it
br oken down. | would have to go through each
menber and mark down their house nunber.

CHAI RPERSON  GRI FFI' S: s it your
understanding that there are nenbers who are not
residents of the general area?

MS. KARAMBELAS: No, no. But all of
the nmenmbers of NARDS 1live on Upton Street;
Connecticut Avenue; Tilden; and there's one nenber
on 28th Place, which is around the corner. That's
it.

CHAI RPERSON GRI FFI S: So what is the
di stinction between resident and nenber that is
needed for this?

MR.  HI TCHCOCK: Well, the nunber of
residents can inflate the size of the organization.

I mean, if you have three people living in a house
as a nenber, there's only one residence, it could

overstay itself.
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CHAI RPERSON  GRI FFI S: As in t he

Ri chardson case? Ckay.

MR. HI TCHCOCK: |t i's for
clarification.

MEMBER ETHERLY: M. Chair, I

under stand where M. Hitchcock is trying to go.

CHAI RPERSON  GRI FFI S: I under st and
that, too, but | am just trying to get --
seriously, | amtrying to get to the substance of

the question because we now have nenbers and

resi dents. | thought there was a distinction that
was trying to be made of, "Look, you have got 150
menbers. " | know that's not what it said. " But
only two of them are residents.” That's of sone

pertinence to us.

What you are indicating is that your
total nmenbership size is what?

MS. KARAMBELAS: Ri ght now about 14.
There are other nmenbers --

CHAI RPERSON GRI FFI'S: Fourteen?

MS. KARAMBELAS: Ri ght .

CHAI RPERSON GRI FFI S: Concei vably that
could represent a married couple or three people
living in a single fam |y house.

MS. KARAMBELAS: Right, right.
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VEMBER ETHERLY: But M. Hitchcock was

trying to get at two things. One was of those 14,
how many are adj acent or residents in the i mediate
nei ghbor hood of the applicant and --

MS. KARAMBELAS: Right on Upton Street?

MEMBER ETHERLY: But | wunderstand Ms.
Kar anbel as' testinony to be that a significant
majority of that 14 are in the inmmedi ate adjacent
nei ghbor hood or right on Upton Street.

CHAI RPERSON GRI FFI'S:  Ri ght .

MEMBER ETHERLY: The second question
was, was there any overlap between that group and
the advisory council that was established at sone
point prior to this proceeding? | don't think that
has any inport here.

CHAI RPERSON GRI FFI S: | don't either.
I t hi nk t here was actually an excel | ent
clarification by t he representative in t he
application for party status that they have gone
perhaps in all different directions on this.

MR. HI TCHCOCK: If I may, M. Chairmn,
perhaps it would be helpful if they would file the
sanme sort of show ng that you asked --

CHAI RPERSON GRI FFI S: Oh, absolutely.

And that is a good point of clarification asking
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t hat of everybody. You were the first group that
had a | ong listing.
Yes, absolutely. If NARDS is granted

party status by this board, we are going to ask the

exact same thing. We need to know who it is and
what their address is. If they're a group that
fall out, individual, rather than fall out, or

added in, that's what we're going to need to know.

Okay. Any other questions at this tinme
of NARDS' representative?

MR.  HI TCHCOCK: Just one additional
guesti on. It would be our understanding that you
would serve as the representative for NARDS in
terns of cross-exam nation and participation.

MS. KARAMBELAS: Wl other menbers of
NARDS al so be abl e to Cross-exam ne and
partici pate? W have planned. You' re shaking your
head no. We have planned different nmenbers to
address different issues.

MR.  HI TCHCOCK: Areas of expertise, so
to speak?

MS. KARAMBELAS: Right.

MR.  HI TCHCOCK: | mean, it would be ny

CHAI RPERSON GRI FFI S: VWhat we w il do
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at that point, as you get into witnesses --

MS. KARAMBELAS: Certainly not 14, sir.

CHAI RPERSON GRI FFI S: Let me clarify.
As we get into wtnesses, for instance, | wll
bring up traffic engineers and traffic studies. |If
you have as part of your group an expert in
traffic, yes, you are going to identify who is
going to represent the cross-exam nation process
for that w tness.

What | am just trying to do because it
hel ps absolutely nobody is if we are in the mddle

of cross-examning and the party of 12 has 12

peopl e who want to do individual questions. That
is sonething we are not doing. We will have one
representative from each party that wll conduct

Cross-exam nati on.
Now, it doesn't nean that it has to be
the same person for differing wtnesses. I's
everyone clear on that or should |I say it again?
MS. KARAMBELAS: So that if there's a
traffic expert to be cross-exam ned or a neighbor
CHAI RPERSON GRI FFI S: Ri ght .
MS. KARAMBELAS: -- and we have

identified one person to cross-exam ne that one
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person and another NARDS nenber to cross-exani ne
anot her, that would be acceptabl e?

CHAI RPERSON GRI FFI S: Exact|y. That
woul d be totally acceptable. All of our coments
are going to be directed to you, though, as
obvi ously that you are going to be the front person
representing that group.

MS. KARAMBELAS: Right.

CHAI RPERSON GRI FFI S: Good. Ckay. | f
that's clear, is everyone clear on that? Any other
questions of the NARDS group at this point?

(No response.)

CHAI RPERSON GRI FFI S: Let me hear any
ot her objections to that. Has NULS stated any
obj ecti on?

MR. HI TCHCOCK:  No.

CHAI RPERSON GRI FFI'S:  No obj ection?

MR. HI TCHCOCK:  No.

CHAI RPERSON  GRI FFI S: Okay. Any
objection from the board to granting the NARDS
party status in this case?

MEMBER  ZAl DAI N: No objection, M.
Chai r.

MEMBER M LLER: No obj ecti ons.

CHAI RPERSON GRI FFI S: Very well. We
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wll take that as a consensus to grant party status
to NARDS. That would conplete the list that |
have. So | will start with what | stopped.

W now have participating at party
status or other type of status in this case: t he
applicant, of course; the ANC within which the
property is located, which is automatically a party
in the case; we have NULS; we have the Van Ness
Tenants; we have Sirius; and we have NARDS; and --
|"msorry -- we have Ms. Jay.

Is that everyone's understandi ng? Does
anyone here present think that they had a request
for party status in that has not been taken up at
this time?

Excel | ent. Not noting that anyone has,
t hen, any business regarding party status, we can
proceed into the matters of this case. We have
prelimnary matters that are before us. And t hey
are in the form of notions, nmotions that are now
brought before us from parties in this case. I

believe they are all fromthe parties.

But, be that as it nmay, from the
Sirius, of cour se, we have the nmotion for
post ponenent . And, M. Brown, | am going to ask
Sirius" M. Brown if | am not correct in what | am
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about to say, but you have w thdrawn your notion
for postponenent based on your representation
t oday. If that is not <correct, you can cone
forward and correct nme as we nove on.

MR. J. BROMWN: That is correct, sir.

CHAI RPERSON GRI FFI S: Thank you very
nmuch.

Ms. Jay has also requested to postpone
this case. That is noted in exhibits 56 and 60.
Are there any parties now granted party status in
this case that do not have those exhibits that want
themat this tine?

So what | am going to ask is, if you
woul dn't m nd, we won't delay on this. But if you
could just approach staff or see if another party
has the work that you need that you can share.

From now on, as parties in this case,
you will be served everything. Anything that is
created in the record of this case, that is put in
the record, you will be served it or you wll get
it the day of, of course. So anything outside that
we request will go all the way around.

The public record, the file is always
avai lable to you. | should say that wth one

caveat. It's not avail able now because | have it.
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But once this proceeds, it is available in the
O fice of Zoning. You can pick up the docunents,
review the docunments there. And the very capable
office staff will assist you in going through that
and finding things.

There is a listing at the beginning of
the file, the application of all exhibits in this
case, starting with 1 and going up to -- | think
the last one I've seen is 89 in this case. So you
should review that also. If you think that you

submtted something that you think is on the

record, make sure it's an exhibit. If it isn't an
exhibit, it is not in the record. So, that being
said, | think that was enough to lay for people to

get the paperwork they needed.

We have exhibits nunmber 56 and 60,
whi ch are requests for postponenents. Let nme hear
from board menbers on that. She has asked for a
conti nuance because they are unable to Dbe
represented here today.

MEMBER ETHERLY: And this is the Linda
Jay letter of July 1?

CHAI RPERSON GRI FFI'S:  Correct.

MEMBER ETHERLY: It is npbst uncertainly

a regrettable set of circunstances that prevents
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Ms. Jay from being present to participate today.
And | am sure it is, indeed, our hope that things
proceed well with her circunstances. However, M.
Chair, it would be my inclination to continue to
nove forward.

I t hi nk whi | e we di scussed t he
uni queness of Ms. Jay's situation as it relates to
her adjacency to the subject property, | think
there are a nunber of i ssues that will,
nevert hel ess, be raised by a nunber of the parties
i nvol ved here in opposition, such that | think we
will probably get to a significant nunmber of the
concerns that were identified by Ms. Jay if we were
to nmove forward.

Once again, | think it 1is a very
regrettable set of circunstances that she can't be
with us today, but it would be ny inclination to
nove forward as we have a mpjority of the parties,

including the applicant, of course, ready to nove

f orwar d.
CHAI RPERSON GRI FFI'S: Okay. Thank you.
COW SSI ONER HOOQOD: M. Chair, | would
agree. It is an unfortunate situation, but | think

we can proceed. And hopefully we can come up wth

a nmechani sm where Ms. Jay nmay be able to read the
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transcript. And then maybe there will be another
avenue for her to be able to get things that are
not expressed to this board.

CHAI RPERSON GRI FFI'S:  Excel | ent.

COW SSI ONER HOOD: So | would say that
we need to nove on

CHAI RPERSON GRI FFI S: That's an
excel l ent point, M. Hood. | will take that up as
| have a few ideas on how we can address that.

MR. HI TCHCOCK: M. Chairman, if | may
-- 1 don't want to interrupt the flow of the
board's del i berati on.

CHAI RPERSON GRI FFI'S:  You just have.

MR. HI TCHCOCK: Okay. But it's
ger mane. In connection with the postponenent
matter, there was | understand a simlar request

that was introduced by Ms. Weisman, who is a nenber
of the NULS group.

CHAI RPERSON GRI FFI S: That's exhibit
nunber 35.

MR. HI TCHCOCK: Right. And you had not
menti oned that earlier, and | --

CHAI RPERSON GRI FFI S: That's correct.
We are taking each notion individually.

MR.  HI TCHCOCK: Okay. You summari zed

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79
M. Sirius and then Ms. Jay and then --

CHAI RPERSON GRI FFI S: Ri ght because |
knew he had actually wthdrawmn it wunofficially
before, but | appreciate the renm nder that we have
nore issues before us.

MR. HI TCHCOCK: | will refrain.

CHAI RPERSON GRIFFI'S: Don't |et us nove
wi t hout addr essi ng t hat one as t he third
prelimnary matter that | have noted. Frankly, |
should have listed them all off so that everyone
was aware of what we were doing.

Let's take wup M. Jay's, which is
actually specific in its inpertinence to the
post ponement because it's based on her not being
able to be here today. And so aligning that with
the other issues may not be appropriate.

Any ot her comments at this tinme?

MEMBER M LLER: | just want to note
that she also had the opportunity to be represented
by NULS. And a lot of the interests are simlar.
So that hopefully a lot of her issues wll be
represented, at |east.

CHAI RPERSON GRI FFI S: Excel | ent point.
Any other coments at this tine? Yes. Let's hear

fromthe parties in this if they have any brief --
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oh, yes?

MR.  SHI NBERG I'm going to make a
comrent about Linda. Shinberg, 2949.

Should materials be introduced into the
hearing, would it be appropriate for those to be
sent to her as a party and since she will not be
here to respond, give her an opportunity of sone
l[imted time period?

CHAI RPERSON  GRI FFI S: I"'m going to
address how we deal with this because I"'mtaking it
from the board unless -- let ne hear from party
representatives whet her t hey have addi ti onal
information on this or objections to postponing or
concurrence with the notion to postpone.

If there is nothing really substantive,
there is no reason to cone forward, but | wll take
it as a substantive issue that you have as you're
seati ng.

Yes, M. Hitchcock?

MR.  HI TCHCOCK: We would concur wth
the request for postponenent. Ms. Jay is the npost
i medi ately affected nei ghbor. She is the one who
what ever happens wll happen to first. And she
shoul d have an opportunity to be able to listen to

the presentation and hear what there is said and as
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far as also assist her in preparing for
cross-exam nati on that she may have.

So it relates to a point which we wll
get to in a monment, which is that this matter has
already been continued once at the applicant's
request and conveni ence. The time that was
selected is one that was not convenient for a
nunber of neighbors for reasons that have been
alluded to. And this is just one elenent of it.

And there are others, such as the
problenms with our traffic expert's unavailability,
just as theirs was unavailable and there was a
post ponement to deal with that.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR.  HI TCHCOCK: We'll get to that, |
take it, shortly.

CHAI RPERSON  GRI FFI S: Yes, possibly.
Let me take up sone of what is specific to Ms. Jay.

There has been a nunber of things that are
pertinent in dealing with that in ternms of granting
a post ponenent.

| think while you bring those things
up, first of all, we will talk a little bit nore
about the issues of the traffic problem But | et

me just say this imediately. | cannot imgine us
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pi cking a day on our schedule that everyone woul d
be avail abl e.

I think the first continuance, this
board often | ooks to that before we start things.
And if it comes in fromthe applicant, | mean, the
full burden of the proceeding is the applicant's.

And so not having discussions on that,
it's not that if we granted them one, let's grant
you one because we then go into eight continuances
by definition. So that is not part of our
deli beration of if we gave you one, we are going to
gi ve you one.

Ms. Jay, | think a pertinent point has
been brought up as the fact that she could have
been represented, has decided and has been granted
an individual party status.

This is what | am going to do. Thi s
board cannot prejudice sonmebody, especially in a
party status, in proceeding with a public hearing.

| have discussed it wth the board
prelimnarily. If we were in the situation that
the party was granted and soneone was not
represented, we will make avail able and notify them
of the transcripts. W will ask that, and I wll

define that as we proceed and dependi ng on how far
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we get today define what other steps nmay be
required to do this.
Il will make sure that they are able to

review the entire record of our proceedi ngs today.

We will then at the acceptability and I'Il say the
general acceptability of the parties -- it will be
our final decision -- create a node at which M.

Jay can submt information

And what | am going to do is give
fairly clear direction that anything that she finds
in the transcript that she thinks needs to be
cross-exam ned, that she would actually incorporate
in her case presentation.

If we get through the entire hearing
today and, in fact, there is not opportunity for
her to give personal case presentation, we wll
accept her case presentation in chief in witten
form And we will give anple tine in our schedule
in order for her to be able to have the
avai lability of transcripts, the other additiona
subm ssions on this and then time to pull together
her entire subm ssion of case presentation along
with all of the other things that will be required
of the Jay party as we proceed in this.

So hopeful |y t hat brings sone
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clarification. Are there other parties that need
to be heard on this notion?

MR. HI TCHCOCK: If I may, M. Chairmn,
| mean, it's not sinply a question of M. Jay.
There are several other affected neighbors who are
not part of NULS. There are | understand three
menbers of --

CHAI RPERSON GRI FFI S: How does that go
to the nmotion of Ms. Jay's postponenent?

MR. HI TCHCOCK: Well, if | may suggest,
the issue is not sinply individual parties. It may
| ook at the broader question.

CHAI RPERSON GRI FFI S: VWhen would vyou
suggest a date that everyone absolutely associ ated
with this, parties, all the individuals of parties,
all could make it here confortably and spend the
entire day with our enjoyable board?

MR.  HI TCHCOCK: Sometinme other than
peak vacation season and --

CHAI RPERSON GRI FFI S: How about around
the holidays, Decenber and January? What about
starting wth school in Septenber, Cct ober,
Novenber ? VWhat about the beginning of summrer,
April, My, June? Are those any better?

MR.  HI TCHCOCK: | think they would be.
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| mean, | have been involved in hearings going
ri ght opposed to the holidays. It does happen.

CHAI RPERSON GRI FFI S: Let me just give
you my perspective. Really, we are going to nove
on from this. Obviously we sit 11 nonths of the
year. We sit every Tuesday. There is not a
Tuesday that goes by in a large case, |large
participation, that | don't have requests for
post ponement because one aspect of a party or the
applicant couldn't nmake it. There's no date that's

better than any other.

Yes, July may be difficult. |  nmean,
July 5th | think was one of our dates. | can
i mgi ne that would have been difficult. We often

don't neet the day after a holiday for a good
reason because we woul d rather be here anyway.

Nonet hel ess, again, | have a hard tine
bei ng convinced that that reaches a |evel of which
we woul d, frankly, have wasted nobst of everyone's
nor ni ng and nost of their schedul e.

So any others? Board nenmbers, comments
on that, Ms. Jay's notion for postponenent?

(No response.)

CHAI RPERSON GRI FFI S: Very well. | f

there's not, | would --
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COVM SSI ONER HOOQOD: M. Chai rman, what

are you asking for, a notion?

CHAI RPERSON GRI FFI S: Yes, actually,
M. Hood, if you wouldn't nind.

COWM SSI ONER  HOQOD: I would make a
nmotion that would deny Ms. Jay's request and that
we provide her an opportunity to be able to review
the transcript and respond at the appropriate tine.

MEMBER ETHERLY: Seconded, M. Chair.

CHAI RPERSON GRI FFI S: Thank you. M.
Hood, thank you very nuch. That is an excellent
point to actually include in the notion. It has
been seconded.

Any deliberation on the notion at this
time from board nenbers?

(No response.)

CHAI RPERSON GRI FFI S: Not hearing any
i ndi cation of further deliberation, | ask for al
in favor of the motion signify by saying aye.

(Wher eupon, there was a chorus of

"ayes.")

CHAI RPERSON GRI FFI'S:  And opposed?

(No response.)

CHAI RPERSON GRI FFI S: Very wel | . Let's

nove on to what was originally the Burke neighbors.
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s that correct? Maybe that's just nmy note of how
| identified it, but it is exhibit 35, which was
actually part and incorporated in the request for
party status.

Let me just note and to put it into
perspective, exhi bi t 35 i ndi cat es t hat t he
petition, of which there are numerous issues in the
petition, one of which was, as | said, the request
for party status, requests that the BZA postpone
any neetings to consider the application for at
| east 60 days after Burke has submtted a conplete
application, a) and b) that neetings not be

schedul ed during sunmer nonths, when many nei ghbors

will be on vacation.

Okay. I think 1 have sufficiently
hamrered itemb). So | don't want to hear any nore
about that. We don't neet in August for a great
reason, because -- | don't know. Vhat is the
reason? Maybe we should neet in August. No. W

don't nmeet in August. And we don't have schedul es.

But, that being said, let's go to the
first issue. Are there questions imediately from
the board at this time regarding that? Okay. Yes,
Ms. MIler?

MEMBER M LLER: Vell, 1 would Ilike
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sonmeone to address whether the application is
conplete or not and what is mi ssing because that is

t he grounds that we are | ooking at.

MR.  HI TCHCOCK: Ri ght . In several
respects, it is inconplete. And these are dealt
with in the Ofice of Planning report. And |

believe the ANC may be testifying to this as well
Addi tional zoning relief is required in connection
with the air bridge.

CHAI RPERSON GRI FFI S: Okay. Just tick
them of f, bullet points.

MR. HI TCHCOCK: Ckay. That's one. The
second is that there has not been an additional
subm ssion dealing with the loading dock that's
tal ked about at page 21 of the OP report.

CHAI RPERSON  GRI FFI' S: So we need
additional zoning relief, |oading, bridge.

MR. HI TCHCOCK: The third factor is one
that -- I"'mnot sure if it falls into the category
of inconplete, but it's the question that Burke is
comng in here in excess of the current enroll nent
in the current order for conpliance, which, yes, in
our view would be grounds for dismssal of the
application. And those are basically it.

CHAI RPERSON @RI FFI S: You have a
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separate nmotion that you are bringing up for
dism ssal. |Is that correct?

MR. HI TCHCOCK: | do not have a witten
noti on as such. But those are --

CHAI RPERSON GRI FFI S: No, no. But you
have an additional notion that you are bringing up
this norning after we get through this one?

MR.  HI TCHCOCK: After we get through

the timng issues, yes. For those three points
dealing with the limtation on enrollnent, the
i nconpl et eness  of the application, addi ti onal

zoning, and one other dealing with the nunber of
conform ng parking spaces.

MEMBER ZAl DAI N: |'"'m quite sure that
these are the sane argunents that you were going to
argue in your verbal notion?

MR. HI TCHCOCK: That is correct.
Di sm ssal, as opposed to postponenent.

MEMBER ZAl DAI N: Well, what is your
ar gument for di sm ssal t hen, not j ust t he
nonconpl i ance i ssue or all of these issues?

MR. HI TCHCOCK: Basically all of them

I mean, | think the nonconpliance one is the nost

CHAI RPERSON GRI FFI S: Vell, let's do

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

this, then, just for efficiency, effectiveness, and
clarity. Do you want to join your notions? I
mean, you're asking for dism ssal and postponenent
based on the sanme issues?

MR. HI TCHCOCK: Vel |, di sm ssa
obvi ously would logically --

CHAI RPERSON GRI FFI S: Ri ght .

MR. HI TCHCOCK: - - come bef ore

post ponenment because obviously if you dismss, then

there is nothing to postpone. So | guess on the
post ponement issue, | nean, partly the concern --
CHAI RPERSON GRI FFI S: well, let's take

a brief argunment fromyou orally on the notions.

MR. HI TCHCOCK: That's fine.

CHAI RPERSON GRI FFI S: And if we think
it rises to postponenent, great; rises to
dism ssal, then we're all out for lunch. Does that
make sense to you? This is your decision. ['"'m
putting it to you. You are going to argue one
thing for postponement and conme back and argue
anot her .

MR. HI TCHCOCK: The anal ytically
di stinct part about the postponenent aside fromthe
issues that you have talked about already deals

with the fact our traffic expert has a prior
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professional commtnment to that. So that is a
separate question that | --

CHAI RPERSON GRI FFI'S:  So you do want to
keep them separate?

MR.  HI TCHCOCK: | can raise them all
and then have the board deci de how best to proceed,
but that is a very real problemif the case does go
forward today that he is not here to hear the
presentation. |It's not something that could --

CHAI RPERSON GRI FFI S: Okay. Let nme do
this. First of all, we're not going to -- | would
not be noved to postpone a case based on the fact
that we think that there is an additional relief
required. In fact, the board often anmends
applications as we get into it.

First of all, there hasn't been enough
in my mnd in looking at the record evidence
submtted for ne even to begin to analyze whether
you're correct or not correct.

So a postponenent on that I can
concei vably entertain, but | think it actually is
nore time-effective if we get into this and request
the board request specifically the issues that are
needed.

Perhaps | have stepped a little too
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qui ckly into this.

COW SSI ONER HOOD:  Excuse ne.

CHAI RPERSON GRI FFI'S:  Yes?

COW SSI ONER  HOQD: M. Chairman, |
just want to get back on M. Hitchcock's point.
You |ost ne when you said somebody is not here.
VWho is not here?

CHAI RPERSON GRI FFI'S:  Traffic.

MR. HI TCHCOCK: Qur traffic expert, M.
Joe Mehra, who was retained. When the hearing was
announced for this date, he has a professional
conflict such that he could not be here today. So
he will not be.

And that was the basis for t he
post ponement requested by the applicant. Their
traffic person, as | understand it, could not be
here for the June 24th neeting.

COWM SSI ONER HOQD: Okay. | just need
to know who.

MR, HI TCHCOCK:  Sure.

COW SSI ONER  HOOD: Let nme just tell
you where | am comng from | agree with the
chairman's synopsis on that because, granted, the
applicant, the burden of proof is on them It's

not nme, one for you, one for them | agree with
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t he chai r man. So, as far as | am concerned, we can

nove on.
CHAI RPERSON GRI FFI' S:  Okay.
MR. P. BROM: M. Chairman, can |
interject?
CHAI RPERSON GRI FFI S: No, not yet.

Hold in a second. VWhat | want to do is clarify the

i ssues because | am going to keep these notions
separ at e. So the issues under postponenent, if |
take out the variance relief, let me also nmake

anot her clarification.

This is a self-certified application.
If, in fact, the zoning relief requested before
this board at this tinme is not correct, it will go
to the zoning adm nistrator when and if permts are
pulled. |If there is additional relief required, it
cones back to us.

So | have a safety net is what | am
basically saying. |If we proceed and we actually do
make a mstake that, wow, you were absolutely
right, there were variances needed, this is not the
end. They're com ng back for variances after the
zoni ng adm ni strators.

| know people may individually disagree

with me, but that is absolutely correct. And
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that's the way the process works and our
regul ati ons worKk. Sel f-certification. We're here
for a special exception. So | would Iike to renmove
t hat as an issue.

So let's clarify dismssal issues and
post ponement issues, of which we are going to | ook
at postponenent right now. Again, we have part of

your party expert is not avail able.

Are there other issues that | am
nm ssing?

MR.  HI TCHCOCK: No. Wth respect to
post ponenent, that is it. | think that is every

i ssue you have.

CHAI RPERSON  GRI FFI S: Act ual |y, an
i nconpl ete application you would also include in
that. And that was regarding the conpliance plan

Is that correct?

MR.  HI TCHCOCK: Conpl i ance, yes. And
we nmentioned the |oading dock issue that was
flagged in the OP report as well.

CHAI RPERSON GRI FFI'S: Okay. Let's take
up the nmotion to postpone. Ot her coments and
gquestions fromthe board?

MR. P. BROM: M. Chairman, can |

interject before we go too nuch further? It may be
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hel pful to your deliberations because in |ooking at
the material here, it suggests that, in fact, the
applicant may be comng in today and asking for
sonet hi ng di fferent, provi di ng di ff erent

i nformation, sonething that would change the nature

of this.

I f, in fact, t he appl i cant has
determined -- and I don't know. | guess |I'm asking
them to make a proffer. If, in fact, they have

determ ned based on advice from the Office of
Planning in their report and other questions that
have been raised, that they do, in fact, need an
addi tional variance or other relief and they plan
to turn around and conme and ask this board to anmend

their application, now is a good tinme to know that

because - -

CHAI RPERSON GRI FFI S: Actually, now is
not a good time to know that. Let's take up the
notions for postponenent. And we will get to the

notion for dism ssal.

If we start this case and they cone
forward to anmend the application, we now have our
parti es established. W may get to that point if
we don't dismss this and we're convinced by that

moti on.
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Assumi ng we aren't and we nove on, then
we have the parties. W have the information that
woul d be offered by the applicant. All the parties
can brief us on their opinion. And we can deal
with it then. I cannot hypothetically deal with a
situation that we are not prepared to deal wth
yet. So | think it is very inportant --

MR. P. BROWN: I am not asking you to
deal with hypothetically here. And the applicant
knows what they are going forward with now. Let's
say, for instance --

CHAI RPERSON GRI FFI S: No. | don't want
to argue it. | want to take up the notion right
now based on what we have on the subm ssions and
nove on. If the board decides after hearing the
addi ti onal issues which you're predicting are going
to happen, then let's deal with it all as parties.
And let's deal with it within the case.

And if we postpone, great. If we deny
it outright, just because that's what we're nopved
to do and that's what the facts would tell us to
do, then so be it. Let's dispense with prelimnary
matters to be very clean and keep moving. And if
nore come up and are created, then that is what it
i S.
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Yes? Nothing? Okay. All right. Hold

on because | am now |l osing total order and contro
of this as we have had a Ilittle bit of
interjection.

Let me have ny board continue their

guesti ons, i f there are any questions, of
clarification on the nmotion of postponenent. Ms.
MIler?

MEMBER M LLER: | have a question. For

the record, M. Hitchcock, did you notify us in
writing that your traffic consultant was not going
to be available and when? | don't see it in the
papers.

MR.  HI TCHCOCK: | understand there was
a letter from M. Weisman that was sent in prior to
the hearing dealing specifically with this issue.

Ms. Weisman i s here.

MS.  WEI SMAN: Yes. Hi . I am Julie
Wei sman at 2932 Upton Street. | sent a letter in
as soon as | was advised that our traffic expert

woul d not be available. He is the sanme person that
we used two years ago and so has an understandi ng
of the matter already.

CHAI RPERSON GRI FFI S: Ri ght . Vhat ' s

the date on the letter? Do you know what exhibit
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it is? July 2, 2003, exhibit 63? |Is that correct?

MS. VEI SMAN: | don't know.

MEMBER M LLER: Thank you.

CHAI RPERSON GRI FFI S: Okay. Any ot her
gquestions fromthe board?

MS. BAILEY: Excuse ne.

MEMBER ZAI DAIN:  Just to make sure | am
clear, M. Chair --

CHAI RPERSON GRI FFI S: l'm sorry, M.
Zaidain. Let nme just interrupt for a mnute.

Yes, Ms. Bailey?

MS. BAILEY: | just wanted to point out
that the letter was received in the Ofice of
Zoni ng on July the 9th.

CHAI RPERSON GRI FFI S: Excel | ent point.

It was actually docketed in and received and
created as an exhibit on the 9th. Thank you.

M . Zai dai n?

MEMBER ZAl DAI N: We're dealing with a
nmotion for postponenent and a notion with dism ssal
but all wth related issues, | guess is the
direction we are going, that being the fact that
the traffic expert is unavailable, the air bridge
i ssue, the possible potential for additional

relief, and the nonconpliance issue. Am| correct?
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CHAI RPERSON (RI FFI'S: Okay. You can be

i nfl uenced on those issues in the notion for --
MEMBER ZAl DAI N: Well, we're kind of
dealing with semantics on different notions.
CHAI RPERSON GRI FFI'S:  That's correct.

MEMBER ZAl DAI N: The only real issue

that | would have an issue with | guess, if | can
use that word, is the potential of there being
addi tional relief needed. Now, at this time, | am

confortable with proceeding in the nmanner that you

suggest ed in t he sense t hat this IS
self-certification. And the applicant is kind of
noving forward at their own risk. | guess | have a

| evel of confort in proceeding with that.

The rest of the issues | feel do not
warrant the holding up of this proceeding, either
on a postponenent or dismssal |evel. We can
di scuss that nore, but that's ny position.

CHAI RPERSON GRI FFI S: Okay. O her
guestions from the board at this time,
clarifications required of M. Hitchcock, who has
put the notion forward?

(No response.)

CHAI RPERSON GRI FFI S: If not, let's go

to the applicant. Any brief argunment on the
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notion?

MR. FEOLA: Thi s is on t he
post ponenment. |s that correct?

CHAI RPERSON GRI FFI'S:  Yes.

MR. FEOLA: Ckay. For the applicant,
Phi | Feol a.

I think there are just two things that
we would like to say. One is, as the board has

poi nted out, the first request for a postponenent
was exhi bit 35, which was dated June 10, 2003. No
mention of the traffic consultant was made in that
report. In fact, they talk about other things.
The second one was made on July 9th.

This public hearing has been noticed
for well over 60 days. It is true the applicant
requested a postponenent on May 5th, two days after
we got notice of the hearing, which gave the public
plenty of time until July 24th to adjust or nmake
their own notions.

So | think to file something in the
record the Wednesday before the hearing because the
traffic consultant isn't available is a little
duplicitous. But, in any event, because it's clear
we're not going to finish today, M. Mhra wll

have an --
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CHAI RPERSON GRI FFI S: It's not clear

yet that we're going to finish today.

MR. FEOLA: It is likely that we won't
finish today, M. Mehra, who has had the benefit of
our traffic report since April 5th, will be able to
put something in witing in the record and adjust
to it. W are not presenting evidence that is not
already in that application that was filed on April
5th froma traffic or transportation standpoint.

CHAI RPERSON GRI FFI S: Okay. So you
don't support the notion to postpone?

MR. FEOLA: We actually oppose it.

CHAI RPERSON GRI FFI S: | ndeed.

MS. PERRY: May | comment, M. Giffis?

MEMBER ZAl DAI N: Actually, | have a
guestion for M. Feola before you get up.

MR. FEOLA: Yes, sir?

MEMBER ZAl DAI N: What is your response
to the argument with regards to the inconplete
application?

MR. FEOLA: We do obviously not believe
we have an inconplete application. We are not
going to amend the application. W will neet al
the tests of the zoning regul ations assum ng that

this board -- that's a bad assunption, but if this
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board were to approve the special exception
application, we will neet all the requirenents of
the zoning regul ati ons when we apply for a buil ding
permt.

CHAI RPERSON GRI FFI S: Excel | ent . Are

there any other questions for M. Feola at this

time?
(No response.)
CHAI RPERSON GRI FFI S: Ms. Perry, ANC?
MS. PERRY: Yes. | would also -- on
behal f of the ANC, | think it's only fair to the

nei ghbors to get a postponenent for severa
reasons. One, ANC-3F for the first time did hire
zoning attorney Richard Nettler to review the
application that we received because it was
conpl i cat ed.

In addition to what M. Hitchcock has
said, this is a project that also requires a
variance from the rear court, about having a rear
yard requires a variance. There is also a question
of the parking spaces, whether they neet zoning
requi renents. There is also the question of the
| oadi ng dock since its building is over --

CHAI RPERSON GRI FFI S: Ri ght. But, Ms.

Perry, do you understand my comrents?
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MS. PERRY: | understand, but let ne

just finish. Wen an applicant self-certifies, the
nei ghbor hood IS noti ced of one particul ar
application, that it's only a special exception for
a private school.

CHAI RPERSON GRI FFI'S: That's correct.

VS. PERRY: In fairness to the
nei ghbors within 200 feet of the school, all of
those who applied for party status, they didn't
cone here today prepared to testify on all of these
different --

CHAI RPERSON GRI FFI'S: | wunderstand, but
let me clarify this.

MS. PERRY: Let me --

CHAI RPERSON GRI FFI S: We don't know
that we're hearing a variance case. |If we get to a
poi nt --

MS. PERRY: Okay. Well, let me just --

CHAI RPERSON GRI FFI S: No. You need to
listen to nme, please.

MS. PERRY: Okay.

CHAI RPERSON GRI FFI'S:  The issue is that
if we get to the point where we're |ooking at
having to have a full-blown hearing and vari ance

the board will bring that up.
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This gets to be a very hypothetical

argument for us. And | do not believe we have
enough information in front of us to decide whether
there is a variance or not. And, therefore, why
woul d we base that assunption on our assunption
that there is or is not to grant the postponenent?

My whole point is we don't have enough
i nformation. We don't have enough information on
the applicant. W don't have enough from you. You
stating that these are all possible is great. And
we believe you. But | cannot base a decision on a
post ponement of a case just on ny firm belief that
you are absolutely correct.

MS. PERRY: Ckay.

CHAI RPERSON GRI FFI S: Does that make
sense?

MS. PERRY: It does in a way.

CHAlI RPERSON GRI FFI' S:  Good.

M5. PERRY: If | can correct one thing?

Qur ANC is very |eery. And we have a long track

record of applicants going and getting building
permts t hat do not really neet zoni ng
requi rements. As you well know, we're --

CHAI RPERSON  GRI FFI S: I under st and

that. And | --
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MS. PERRY: W would like to deal with

what | amtrying to say here in the hearing and not
let it go.

CHAI RPERSON GRI FFI S: As best as we
can, | guarantee you we will. But thereis a limt

to our jurisdiction. There is alimt to what this
board can do. And so | have to keep that wthin
the realities of the framework. And | can't step
beyond those.

Okay. Anything el se?

MS. PERRY: Just regarding the issue of
nonconpl i ance.

CHAI RPERSON GRI FFI'S:  Yes.

MS. PERRY: And | think it is a very
i mportant issue.

CHAI RPERSON GRI FFI S: It is a very
i mportant issue.

MS. PERRY: W were here two years ago

t al ki ng about nonconpli ance.

CHAI RPERSON  GRI FFI S: So was I,
actual ly.

MS. PERRY: You were here. | think M.
Hood was here, too. | don't know about M.
Et herly. | know Ms. MIler wasn't. M. Zaidain
wasn't.
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CHAI RPERSON GRI FFI'S:  That would be it.

MS. PERRY: Okay. It was a very, very
i mportant issue to us. After that hearing, we did
go to DCRA. The applicant was fined $500 for being
in nonconpliance. And we're here today again wth
a school that is not in conpliance still.

I think it is very inportant on behalf
of the neighborhood that if they are to have any
faith in this process or in zoning, the BZA has to
take the bull by the horns and just not hear cases
when applicants do not have clean hands because in
getting enforcenment other than a $500 when you have
been out of conpliance for 7 years and | think you
know when you total up the tally of the noney that
was earned during those years, it's over $3
mllion.

CHAI RPERSON GRI FFI'S: Okay. So if I --

MS. PERRY: And | think we are saying
to the BZA, "W would like you to stop hearing
cases where schools know they're not in conpliance
and continually don't try to cone into conpliance
until the time of a hearing." And we think it is a
very inportant issue.

CHAI RPERSON GRI FFI S: Ri ght . And so

does this board. | think you will note that we
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have gone to a great extent in other applications.
In this application, we wll also address that
i ssue.

If | understand you correctly, not only
woul d conpliance bring up a point of postponenent,
but it would also support the level of disnissing
the entire application.

MS. PERRY: W would |like to see that
to send a clear signal to --

MR. FEOLA: M. Chairman, |'m going to
obj ect because the ANC resol ution has nothing about
dism ssing this application due to nonconpliance.
Ms. Perry may feel that personally, but she is
representing the ANC And it seens to nme they
shoul d at | east take a vote and pass the resolution
if that is, indeed, their position.

There was nothing in the resolution to
deal with a nmtion to dismss on any grounds,
actual ly.

CHAI RPERSON GRI FFI'S:  Ckay. Ms. Perry?

MS. PERRY: That's correct. M. Feol a
is correct. We did not discuss it that night, but
it has been our notions fromthe past.

MR. HI TCHCOCK: And Ms. Perry is nmaking

poi nts that NULS woul d make as well and has nade, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

108

believe, in terns of --
CHAI RPERSON GRI FFI S: And now NULS

doesn't need to nmake them because she just nade

t hem

MR. HI TCHCOCK:  Yes.

CHAI RPERSON GRI FFI S: Okay. So you
concur in joining in her coments. s that
correct?

MR.  HI TCHCOCK: Yes, in the school's
over-enrollment, both for students and for faculty.
And, as the ALJ she cited nentioned, the decision
says that this was a "conscious and obviously
cal cul ated decision" for --

CHAI RPERSON GRI FFI'S: Okay. Let's keep
it to the bold point, not testinony or evidence at
this point.

MR. HI TCHCOCK: Sure, sure.

CHAI RPERSON GRI FFI'S: Yes, M. Brown?

MR. P. BROWN: M. Chairman, can |
interject on this point wthout being obsessive? |
think in looking at it -- and | was here before the
board within the | ast several weeks where the board
was greatly frustrated by the fact that its orders
were ignored and not enforced by DCRA and your | ack

of enforcenment ability independent of DCRA. Thi s
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is a case where, in fact, | think you do have sone
enf orcenent authority.

The board, your predecessors, approved
sonet hing which the applicant has chosen not to
conply with. I think it goes to whether, in fact,
they have net their test. Nonconpliance with the
board's order, which is basically the law of the
land, is in nmy view per se objectionable, which is
the standard that this board has to enforce.

You can't ask for sonething that is not
currently permtted.

CHAI RPERSON GRI FFI S: Okay. But you
are now couching that in an argunent that goes to
the case itself.

MR. P. BROWN: But I think I am trying
to give it sone character.

CHAI RPERSON GRI FFI S: | understand your
point. But then you noved ne right into "Let's get
to this case because you should dismss it."

MR. P. BROMN: Il mean, | think it's
troubling for the board from what | have heard in
ot her cases where your frustration is that you nake
a decision and then there is no enforcenent.

CHAI RPERSON GRI FFI S: Ri ght . But don't

worry about managi ng our frustration.
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MR. P. BROWN: But that frustration --

CHAI RPERSON GRIFFI'S: | take it totally
seriously. | understand your point. It is very

true. W go to great |engths. And one of the

t hi ngs that we have done -- this is what | want to
do. | am going to try and keep very on track to
just this case. That's exactly what | am focusing

on. And | am asking everyone to do the sane.

But vyes. In this current board, when
we wite conditions, we spend a lot of time witing
t hose conditions because: one, we want conditions
to be neasurable, we want them to be enforceable,
and we want them to be realistic and realistic to
how it goes to the conditions of which they needed
to be conditioned.

Now, in the past, maybe they haven't
been best. Probably the ones we do aren't the
best, although we think they are currently. Yes,
we take it very seriously. And we take conpliance
very seriously. So we understand the point.

Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI S: Okay. Wher e was
|? | was going down the |ist. ANC, NULS we have

heard from correct? Van Ness Tenants we have j ust
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heard from Does Sirius have any opinion on the
notions now that | was trying to separate, but they
are now joined totally altogether? W' re |ooking
at them for postponenent or dism ssal. Very well.

And NARDS? The NARDS representative
party, anything to add to the notions?

MS. KARAMBELAS: No.

CHAI RPERSON  GRI FFI S: Okay. No
additions. Okay. W have heard from the parties.
We have been briefed orally and also in witten
formon the notions. | would like to hear fromthe

board at this tine.

But first let me just state very
briefly in terns of the postponenent, | think it is
quite difficult to get the schedule. wel I,

actually, was it your anticipation from the NULS,
M. Hitchcock, that vyour traffic consultant was
going to be called as a witness? 1Is that correct?

MR. HI TCHCOCK: Yes, sir. He woul d be
part of the overall NULS presentation of the
traffic --

CHAI RPERSON  GRI FFI S: O the case
presentation, correct?

MR.  HI TCHCOCK: Yes. When NULS tine

to testify cones as a party to opposition, our hope
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was that he would be able to offer expert --

CHAI RPERSON  GRI FFI S: I under st and
that. | got that clear.

MR. HI TCHCOCK: Okay.

CHAI RPERSON GRI FFI S: He wasn' t
conducti ng cross-exam nation, was he?

PARTI CI PANT: He was going to assist.

MR. HI TCHCOCK: Assi st in
cross-examnation. | mean, part of the --

CHAI RPERSON GRI FFI'S:  Where did you get
t hat ?

Mss, in the future also, you are not
going to help your representative -- and | say this
for everybody. By calling out stuff, it is going
to distract him He knows | am staring at him and
he had better answer ne. And we are going to nove
on.

So if he is kind of worried about what
i s happeni ng behind him again, that is why | start
out in my opening statement and say | cannot, and |
cannot, have any sort of objectionable noises or
actions in the hearing room And any action or
noi se i s objectionable.

Frankly, applause for great, noving

testinmony is going to be just as offensive as rude
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comments or sneers to opinions that you don't agree
on. So let's keep that as the |ast one. Agai n,
yes?

MR.  HI TCHCOCK: The point was that it
is useful to have experts listen to other experts
to be able to --

CHAI RPERSON  GRI FFI S: I under st and
that. | understand that.

MR.  HI TCHCOCK: And that was a purpose
we were hoping --

CHAI RPERSON GRI FFI'S: | was just trying
to feel out how participatory the person was.

MR. HI TCHCOCK:  Sure.

CHAI RPERSON GRI FFI'S: Okay. That being
said, in ternms of a non-conplete application, |
believe the Ofice of Zoning has reviewed this
application and found it to be conplete in terns of
the requirenents that we have to put this on the
docket, advertise it, and call the public hearing.

| am not noved by the other testinony
or evidence submtted to grant a postponenent at
this tinme, but I would ask others to be persuasive
in the other direction or in any other coments
t hat they have.

COVM SSI ONER HOOQOD: M. Chairman, |'m
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not noved to postpone or dismss, but | wll tell
you that this nonconpliance issue resonates, and |
have an issue with that. | have always had in the
past .

W sit here and craft, li ke you
mentioned earlier, conditions on the comm ssion.
And when it conmes full circle and we see those
developers at this again and they have not
conplied, | take great exception to that because we
expect from them to go out and do things in good
faith. And when they don't do it, | have a
probl em

The only thing | would ask is that this
nonconpl i ance i ssue we hold in abeyance if we don't
vote on it.

MEMBER ZAIDAIN:  Well, M. Chair, if |
could address the issue as well? | nmean, | agree
with the ANC and M. Hood that nonconpliance is a
real issue with a |lot of our orders.

However, | don't see anything that
stems from our authority in the zoning regul ations
that would effectively preclude us accepting an
appl i cati on based on nonconpli ance.

I mean, if you followed the argunent

through, let's say a permt were appealed to us and
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we are saying sonebody got a permt that was
contrary to the zoning regul ations and we granted
t hat appeal, which would then put them effectively
i n nonconpliance. We would instruct them to say,
you now need a variance, which we have done in the
past . Then we could not let them cone back for a
variance to even hear that issue.

I nmean, | don't see any kind of
authority, that what it would effectively do tells
people, for whatever reason, good faith or bad
faith, "You are not in conpliance in the zoning
regul ati ons, and you may need relief. But guess
what ? Because of that, you cannot go to the BZA
for relief.”

CHAI RPERSON GRI FFI S: But M. Br own
rai ses up anot her point. How can we sit around and
conplain that we can't enforce our own orders when
he's saying here "Here 1is an opportunity to
enforce. Just deny this because they're not in
conpliance with" --

MEMBER ZAl DAI N: | see the struggle
there, but it's not in our purview to do that.
It's the DCRA'Ss. They need to go out and enforce
our orders.

And until and unless there is sonething
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changed in the zoning regulations that gives this
board the authority to deny the acceptance of
applications, albeit for special exceptions or
vari ances based on nonconpliance, | don't see how
we can do it.

CHAI RPERSON GRI FFI' S:  Ckay.

COW SSI ONER HOOD: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes?

COWM SSI ONER  HOOD: Let nme just add

this board did do sonething. And | don't want to

call the specific case. It came in front of the
conm ssi on. And we did turn it down because they
were in nonconpl i ance because of what was

specifically witten in the condition.

Now, | don't know what the -- | can't
remenber back to 2001, unfortunately. | don't know
what all of that entail ed. But the way | grasped
it, that it was in the order. And if it's in the
order, at least --

MEMBER ZAl DAI N: They said there was
sonething in the Zoning Comm ssion order that said,
"You cannot cone back to the Zoning Commi ssion if
you are in nonconpliance.”

COVM SSI ONER  HOQD: No. There was

sonet hi ng. | don't want to really get into that
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particul ar case because that is not the case in
front of us. But | can assure you that the Zoning
Commi ssi on when they took over -- canpus plans.

But, anyway, the issue is when we got
it, there was a condition by the Board of Zoning
Adj ustnment that was in that order in which if they
were not in conpliance, then they could do no
further processing. And the Zoning Conmi ssion
turned them down on that issue.

| hope | didn't give too nmuch out, but,
anyway, that's kind of where |I'm going.

MEMBER ZAl DAI N: Well, | just think
we're inalittle bit of grey legal area there.

CHAI RPERSON GRI FFI S: Just for
clarification, | think having sat on sone of those
before they went to the comm ssion, there nmay not
be a direct parallel, although the enforcenent
mechani sm is anal ogous. So it is an interest
pointing to bring up.

M . Zai dai n?

MEMBER ZAl DAI N: | think 1 made ny
poi nt .

CHAI RPERSON GRI FFI S: Okay. Ot hers?
Yes?

MEMBER M LLER: We're separating the
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notion for postponenments and the notion to dism ss
or can we and then --

CHAI RPERSON GRI FFI'S: W are.

MEMBER M LLER: Okay.

CHAI RPERSON GRI FFI S: We are
entertaining the notion to postpone at this tine.

MEMBER M LLER: Okay. | have a few
comments on the notion to postpone. | am not
inclined to grant it because | think that July 9th
is just way too late to disrupt all the proceedings
for the parties involved. And it's inpossible
probably to get everybody together on another date.

I think also there is a chance that the
proceedings nmay continue, at which point that
traffic consultant could participate at t he
heari ng. | think also that the traffic consultant
had the opportunity to review the traffic study and
provi de questions to the attorney for NULS that he
could use for cross-examnation and wll have an
opportunity to review the transcript and assist in
proposed findings of fact and concl usi ons.

So, for those reasons, | would be
inclined to deny the notion.

CHAI RPERSON GRI FFI'S:  Good. Thank you,

Ms. MIler
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O hers? Additions? The |ast addition

on that is in terns of non-conplete applications.

| addressed a little bit about that. And if this

goes forward, the board, as it 1is deenmed a
requirenment, will request additional information.
If we find, in fact, that there are

reports or there is evidence to certain things that
we don't have, we will require it. W will also

hear from all of the parties if they think that

there is additional information required for our
del i beration. And we will take that up and either
agree or di sagree, and we will get t hat

i nformati on.

So I would also agree that | would not
support. And | would nove to deny the notion to
postpone at this tinme. |Is there a second?

MEMBER M LLER: Second.

COWM SSI ONER  HOOQD: | just wanted a
guesti on.

CHAI RPERSON GRI FFI'S:  Yes, M. Hood?

COW SSI ONER HOOD: Again, | ask that
the nonconpliance be held in abeyance. Are we
voting that down, too? | just don't want --

CHAI RPERSON GRI FFI S: Well, it's being

enconpassed in the notion to postpone. Do you want
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to postpone this based on nonconpliance of the
previ ous order?

COWM SSI ONER  HOOD: Let nme just say
this, M. Chair. | don't want to postpone or
dismss. | amnot ready to do anything with that.

| don't want the nonconpliance issue to go away.

That is kind of where | am

CHAI RPERSON GRI FFI S: Good. And it
won' t .

MEMBER ZAIDAIN: |I'msorry. Go ahead.

COW SSI ONER  HOOQOD: Oh, you can go
ahead.

MEMBER ZAl DAI N: I just had a question
to make sure | am clear on how the board is

handling the contention that this is an inconplete
application. W are kind of taking the position we
are going to proceed, wait and see what conmes out
through the applicant's case, and see if it's
ar gued. And if it comes out that additional
variances really nmay or may not be needed, we will
handle it then?

CHAI RPERSON GRI FFI S: That's correct.

And there are two different issues. There is
additional information that nmay be required. And
t here IS an i nconpl ete application. The
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application has been conpl eted --

MEMBER ZAI DAIN: Right. | agree.
CHAI RPERSON GRI FFI S: -- based on our
requi renents. There may be additional information

if there is a change of relief requested to be
heard in this proceeding. Yes, we are going to
have to deliberate on the fact of whether we
proceed under that fashion or not.

MEMBER  ZAl DAI N: So we wil | be
expecting to hear some testinony on whether or not

CHAI RPERSON GRI FFI S: Yes. That's
going to be the first thing the applicant would
bring up, | would imagine, if they want to anmend
the application.

MEMBER ZAl DAI N: My only concern with
that is the contention is that there my be
vari ance relief needed, which |I would assume nay
require sone re-advertisenent.

CHAI RPERSON GRI FFI S: We'll get to it
when we get to it.

MEMBER ZAl DAI N:  Ckay.

CHAI RPERSON GRI FFI S: Ms. MIler?

MEMBER M LLER: Just a clarification.

When | was addressing the nmotion for postponenent,
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my understanding was the issue of nonconpliance
isn't in that notion for postponenent. So we could
vote on the notion for postponenent and then deal
with the nonconpliance issue separately. Am
correct?

I don't know where this motion to
dism ss is. I think I've just heard a notion. I
haven't really seen one.

CHAI RPERSON GRI FFI S: It's the next
one. Let's dispense with the notion to postpone.

MEMBER M LLER: Thank you.

CHAI RPERSON  GRI FFI S: It has been
seconded. Ot her deliberations on the notion?

(No response.)

CHAI RPERSON GRI FFI S: If not, | would
ask for all of those in favor of denying the notion
to postpone signify by saying aye.

(Wher eupon, there was a chorus of

"ayes.")

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI S: Thank you all

very much
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W have a notion before us from the
NULS party to dismss, to disnmss on an inconplete
appl i cati on. That is in several forns. One is
subm ssi ons of conpliance plan. They' re requested
for additional relief, which includes and may not
be conplete lists but includes variances or speci al
exceptions from |loading requirenents, a bridge
across the alley, parking.

We have now heard al so additional open

space requirenent relief, be it side yard, rear

yard, or any a court, | Dbelieve. ['"m sorry.
That's exactly what it was. Parking | believe I
sai d.

W also have the issues to dismss
outright on nonconpliance. That's nonconpli ance
with the 1983 order, which established an
enroll ment | evel and an enpl oynment |evel.

Let me go quickly through the parties

first if they have any coments on the notion.

Then | wll take questions from the board. And
then we will dispense with this notion.

So, first of all, does the -- well, let
me ask NULS briefly if | have illum nated your

nmotion to dism ss correctly.

MR. HI TCHCOCK: | think you've covered
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the salient points, M. Chairman. | can go into
nore detail, but that, in summary, is what the
i ssues are.

CHAI RPERSON GRI FFI'S:  Okay. | am going

to ask you very honestly, is nore detail going to
be helpful to us or do you think we have a ful
grasp and understandi ng of the issues?

MR. HI TCHCOCK: | think the board has a
grasp of the issues.

CHAlI RPERSON GRI FFI S: Excel | ent . Thank

you. Ckay.

Representative, briefly speak to the
motion to dismss? l'm sorry. Let nme just
clarify. My board is nmoving in that direction,
t 0o.

The nonconpliance, if you want, it's
perfectly appropriate to brief that in the notion
because it's sonething we're deliberating on to
dismss. No matter what happens with that, we wll
go back. Well, let nme give two scenari os.

If we dismss, obviously we're all out
of here. If we don't dismss, we continue wth
this case. The first question fromthis board wll
be, explain nonconpliance, what's happened, where

have you been, and where are you going. So maybe
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we will have that opportunity at that time if we
are at that |evel.

But, M. Feola, the other issues of the
notion to dism ss?

MR. FEOLA: Thank you, M. Chair. I
wrote them down. And if |I mss one, please refresh
my recollection.

The first issue was the lack of a
conpliance plan. And | believe that cane from the
June 10th exhibit 35 letter that was filed by a
former | awyer prior to M. Hi t chcock, M.
Dougherty.

CHAI RPERSON GRI FFI'S: That's right.

MR.  FEOLA: That conpliance plan was
filed -- actually, probably they passed in the mail
-- on June 9th, along with the other prehearing
subm ssion information that is required by the
board rules, although we filed it three weeks
before the board rules require it.

The board rules require, as you know,
all materials to be filed prehearing subm ssion at
all 14 days prior to the hearing. W made our | ast
filing with this board on June 9th.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FEOLA: Wth regard to the bridge,
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"1l put this politicly. This board does not have

the authority to approve this bridge. The bridge
is over public space. There is another entity that

we have to deal with if we are fortunate enough

CHAlI RPERSON  GRI FFI S: W t hout going
into the substance of that because we will get to
it, let nme just hear from you in ternms of the

notion of additional relief required that you don't
support or you absolutely support us dismssing it
based on that but not getting into the substance of
vari ances that may be needed.

MR. FEOLA: The bridge is integral to
the requirement of a rear yard. And if there is no
bridge because there is no bridge before you
because technically you can't approve or deny the
bridge, there is no structure that connects these
two buildings until and if we are able to convince
another entity of the District governnent that the
bridge is a good idea. So there is nothing before
you to discuss with the bridge or the rear yard
because there is no building there.

We showed the bridge because it is our
intention to go after approval of the bridge. And
we wanted to be up front with the community, the

board to understand the plan. But it is really not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

127

technically a part of this application.

CHAI RPERSON GRI FFI S:  Ckay.

MR. FEOLA: Wth regard to |oading, we
respectfully disagree with the O fice of Planning.
Qur building if you deduct the parking, parking
mles, et cetera, that are allowed to be deducted
from pursuant to 2205 of the regulations, we are
under the 30,000 square foot threshold required for
a loading berth. But even if that is required when
we file for a building permt, we are prepared to
show an alternative plan that could accommodate
t hat | oadi ng berth.

CHAI RPERSON GRI FFI S: So your point is
if we don't dismss, we are going to get into
evi dence both ways: one, how you're not actually
required to do that; or, two, how you woul d provide
it if this board found that you are actually
incorrect and you are required to provide it?

MR. FEOLA: That's correct.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. FEOLA: And with regard to
nonconpl i ance; that is, part of our presentation,
is to explain to the board what we have done since
the last application to nove in the direction of

conpliance. And | would submt that it be hard for
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the board to nmake a decision on that w thout at

| east hearing sone evidence from the applicant on

t hat .

CHAI RPERSON GRI FFI S: Okay. ANC?  Mbs.
Perry?

MS. PERRY: | think that Steve Dennis
is really the | ead comm ssioner. Unfortunately, |

| earned today when | got here that he wasn't going
to be here. He got really del ayed. And | keep
| ooking for him

But | think this project poses a
problemin ternms of testinony for the ANC and even
for sonme of the neighborhood because if you have
the bridge, it's one plan. It's one traffic plan

It's one plan of noving students back and forth
across the alley.

If there is no bridge, it's a totally
different traffic plan

CHAI RPERSON GRI FFI S: Ri ght .

MS. PERRY: And, as we understand it,
the Dbridge does need relief from the Zoning
Comm ssion, but | think --

CHAI RPERSON GRI FFI S: Okay. Do vyou
think we have enough evidence in front of us, one,

to deal with that issue of the inpact of bridge/no
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bridge; or, two, in terns of whether the variance
i s needed?

MS. PERRY: | think that supposes the
ot her i ssue. If they go later on and get relief
from anot her agency where the ANC differs and sone
of the lawers we have talked to differ with M.
Feola, then we haven't gotten the area variance.
It would have to go back to -- | don't know -- the
BZA, the Zoni ng Comm ssi on.

| think there are a lot of ifs in this
project that we really aren't sure about. W agree
with the Ofice of Planning.

CHAI RPERSON GRI FFI S: Ckay. But does
that rise to the level to dismss this wthout us
bei ng able to hear all of that evidence?

MS. PERRY: I am not going to say
ei ther way --

CHAI RPERSON GRI FFI S: Okay. So you're
neutral ?

MS. PERRY: - - because our ANC
resolution pointed out t hat they did need
addi tional zoning relief. We did not ask you to
dismss. So | don't want to go further.

CHAI RPERSON GRI FFI S: But, for the

record, then, the ANC is neutral on the nmotion to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

130

di sm ss. That is the only thing that we are
t al ki ng about here.

IVS. PERRY: Well, the ANC wasn't
neutral two years ago when we cane here. And we
didn't win then. So we didn't do it this tinme. So
| guess we are taking a neutral position right now.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  HI TCHCOCK: M. Chairman, nmay |
speak to the bridge issue precisely that M. Feol a
tal ked about? And this is why | think it is
germane in connection with a dism ssal notion. The
bridge is a key elenment of the plan that they have.

CHAI RPERSON GRI FFI'S:  Yes.

MR.  HI TCHCOCK: The zoning regulation
section 2503.1 states, in pertinent part, -- this
is very short; let me just read the part of the
sentence -- that "Wth the exceptions specified,"”
none of which apply here, "every part of a yard
required wunder this title shall be open and
unobstructed to the sky fromthe ground up.”

CHAI RPERSON GRI FFI S: Ri ght .

MR.  HI TCHCOCK: That's not possible
with the type of bridge they' re tal king about.

CHAI RPERSON GRI FFI S: Do we know that?

Does this board know that?
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MR. HI TCHCOCK: I think it is clear

fromthe application that they have in.

CHAI RPERSON GRIFFIS: Is it?

MR. HI TCHCOCK: | believe so.
CHAI RPERSON GRI FFI S: Board nmenbers?
This is the fundanental issue. First of all, we

can dism ss the case outright and deny it any tine
we want during the hearing.

So just because this notion may not be
successful, we can do it. Still, the threshold for
me is that | have enough to make that decision
And, just reading nme the regulations, which |I read
six times last night, still doesn't evidence enough

for me to dismi ss on the bridge issue.

O hers? It's your actual turn in the
rotation to discuss the nption. Actual ly, it's
your notion.

MR.  HI TCHCOCK: well, I will try to be
brief. | mean, in terns of whether the application

or the bridge is permtted under the regulations.
And | think the rule is fairly clear. | nmean open
and unobstructed fromthe ground up. | amnot sure
how you could construe the statute in a way or the
regulation in a way that would let this bridge in.

CHAI RPERSON GRI FFI S: VWhat evi dence has
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been submtted that shows the distance that the
bri dge proj ects from proposed or exi sting

bui I dings? What is the dinmension of the bridge?

MR.  HI TCHCOCK: | don't recall the
detail.

CHAI RPERSON GRI FFI S: These are
sonmewhat rhetorical questions. Where is the

property line shown on that? What is the distance
fromthe property line that the bridge passes over?
What is the distance above the grade that the
bri dge has on the property?

MR.  HI TCHCOCK: | submt, you know
that basically every part of the yard should be
open and unobstructed. It means that anything
above it would constitute an intrusion. | mean,
"every" is rather unambi guous.

CHAI RPERSON GRI FFI S: Van Ness Tenants?

MR. P. BROWN: I don't think | have
anything to add now. | don't have anything to add
now, but | think as these issues come up again

reserve the right to revisit them

CHAI RPERSON GRI FFI S: Do you nean if we
proceed in the case?

MR. P. BROAN: Absolutely.

CHAI RPERSON GRI FFI S: Yes, absolutely.
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| hope | have said that enough. This is just a
sinple nmotion to disnmss and get hone before |unch.
All  of these issues are very pertinent to the
case, which actually supports not wupholding a
notion to dismss. So well said, M. Brown, |
guess.

Any other? Sirius, any coments?

MS. SMOLI K: | would have no objection
to this case going forward.

CHAI RPERSON GRI FFI'S: Okay. Sirius has
i ndicated that they would have no objection to the
case goi ng forward.

NARDS, any comments on the nmotion to
dism ss? Indicates they have no coments on the
notion to dismss.

Board guesti ons, clarifications?
Anyt hi ng needed? Yes, M. Zaidain?

MEMBER ZAl DAI N: Well, 1 kind of fall
back on ny position in regards to the additional
relief. | nmean, as far as the bridge goes, | have
a rough understandi ng based on the subm ssions.

And obvi ously our understandi ng of that
issue will be clarified through the testinony. I
think that we can nmake a call on whether or not

additional relief required and can handle that, can
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handl e it there.

As far as how the bridge wll inpact
i ssues of transportation and other agency approval,
| don't think that should hold the proceedi ng up.
| find that a challenge that the applicant is going
to have to take on on how that bridge affects their

transportation mtigation and inpacts.

CHAI RPERSON GRI FFI S: Well, this 1is
what | would do. We will get sone clarification on
the bridge as we go forward. If we find -- let's
just do one hypothetical -- that there is no

variance that we need to consider at this tine,
again | would say that the =zoning adm nistrator
will have to review this for any permtting
required. Additionally, though, let's just project
out a hypothetical to give people sonme ease and
confort, | hope.
If we approve a special exception

there are nunmerous things that we could do. e
could condition. Well, we wouldn't need the
condition that that includes the bridge if that's
actually in evidence that that is part of how they
utilize whatever it is that has been utilized for
keeping kids off the street or off the alley.

If the bridge went away, our order
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couldn't stand. It's going to be conditioned on
the application. So I think we will bring great
clarification as we get through exactly what we are
| ooking at and exactly what we are deliberating on
and what noves us to our decision, whether it is to
deny or approve the application.

Fol | ow-up, M. Zaidain?

MEMBER ZAl DAI N: I follow you. Agai n,
| have sonme concern. | don't think it's to the
poi nt where we would need -- you know, | think we

can work through these issues as the hearing noves
on. | find the bridge part and parcel to their
project. We're going to need to deal with it.

CHAI RPERSON GRI FFI S: Ri ght . | agree.

So ot hers?

COW SSI ONER  HOOD: M. Chairman, as
M. Feola said, the conpliance issue will come out
in the case. | am ready to nove forward, but I
still would ask that if we -- | am not sure how it

would be crafted but we not do away wth the
conpliance issue in the notion.
CHAI RPERSON GRI FFI'S:  COkay. Again --
COWM SSI ONER HOQOD: | want to l|leave it
i n abeyance basically.

CHAI RPERSON GRI FFI S: Ri ght . Vell, we
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need to take this motion up in its conpleteness.

The board never -- we don't need to reserve the
right. W always have the right to deny an
application if we are so noved at any point in the
heari ng. If we find as this mves on that the
nonconpliance rises to such a level that we can't
even hear the rest of the case, the board can
entertain that notion. And we can do that.

Any ot her --

COW SSI ONER  HOQD: M. Chair, while I
appreciate your way of thinking, that's not ny way
of thinking.

CHAI RPERSON GRI FFI'S:  Thank you.

COWM SSI ONER  HOOD: |  would rather
| eave that conpliance in abeyance.

CHAI RPERSON GRI FFI S:  Ckay.

COVM SSI ONER HOOD: And if | don't have

the votes to do that, that's fine, but [|I'm not
going to vote to dismss it. | can assure you
t hat .

CHAI RPERSON GRI FFI S: Let's do this,
then, for clarification. | would nove denial of

the notion to dism ss based on additional variance
requi renents, based on -- let nme just try and be

conplete on this -- the other issues raised except
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for that of nonconpliance. So | will renmpve it as
M. Hood has put it in question.

So the clarification of the notion is
to deny the notion to disniss on those issues that
have been brought forth to the board excepting that
of nonconpliance at this tine. And | would ask for
a second.

COWM SSI ONER HOOD: | will second.

CHAI RPERSON GRI FFI S: Thank you, M.
Hood.

Any other deliberation by the board at
this time?

(No response.)

CHAI RPERSON GRI FFI S: Very well. I
woul d ask for all of those in favor of the notion
to signify by saying aye.

(Wher eupon, there was a chorus of

"ayes.")

CHAI RPERSON GRI FFI'S: And opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Abst ai ned?

(No response.)

CHAI RPERSON GRI FFI S: Very well. I
would like to consider a notion to deny based on

nonconpliance at this tine. And | would ask for a
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second.

MEMBER ZAlI DAI N:  Second.

CHAI RPERSON GRI FFI S: Thank you, M.
Zai dai n. Before | call the vote on that, | would

like to table that notion if there is no objection
to it. That way M. Hood can be ensured that we
al ways have a motion alive and well based on the
nonconpliance in this application. And this board
can re-table that nmotion and for inmediate action.

W have a nmotion that has been
seconded, and | would, although it wmy not be
exactly the parlianmentary procedure, ask that this
board table it and, therefore, keeping the issue in
abeyance.

M. Zaidain, clarification?

MEMBER ZAI DAI N: None that | want to
admt publicly.

CHAI RPERSON GRI FFI S: Vel |l said. M.
Hood, any comments, questions?

COWM SSI ONER HOOD: No comments. Thank
you, M. Chair.

CHAI RPERSON GRI FFI S: Very well. I
think that we have everything. I's anyone else
aware of any prelimnary matters for the board at

this tinme? Any other prelimnary matters? M .
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Br own?

MR. P. BROW: And | don't want to
raise it in the postponenment context, but, |I|ike
ot her people, sone of ny witnesses aren't avail able
t oday. And, again, hearing what the board has
said, |, though, would like the board's flexibility
accommodati on shoul d circunstances be that we don't
finish all of the testinmony, that we bring them
back.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. P. BROWN. But sone flexibility and
understanding to be able to get their information
into the record because it is pertinent.

CHAI RPERSON GRI FFI S: Good. I
appreciate you bringing that up. And | think you

know having presented before us, this board wll

absolutely accommodate that. Il think we wll
revisit that at the ending of today. If we
conclude today, we wll make that absolutely
preci se how it happens. If we don't, again, we
w il make it precise.

If I nove ahead so quickly to get out

of here and at the rest of the evening, which |
have never done -- however, if | do and | am

forgetting sonmething, you can bring it back to our
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attention. But we w |l absolutely accommpdate it.

It is now 12:00 o' clock, which seens to

be appropriate for a bit of a break. | imagi ne we
all need to stretch our [legs anyway. V\hen
returning, we will return at 1:00 o'clock unless
anyone else has prelimnary matters before | go
into this. | amnot excusing anybody yet.

MS. PERRY: M. Chair, it is not a
prelimnary matter. It's not asking for a
post ponement either. But there is a possibility
that -- Steve Dennis, who is the | ead comm ssioner,

is not here to testify for the ANC He did not
e-mail me his testinmony. So we could have a little
bit of a problem |I'm hoping he will be here.

CHAI RPERSON GRI FFI S: Okay. There it

is. Wen we return at 1:00 o'clock, we will recall
the sanme case. This is my anticipation at this
poi nt . At a mninmum today, we are going to have

the applicant's case presentation.

W will then go -- of course, all of
the cross-exam nation, the whole presentation of
the case. W wll then go to the governnent
reports. | wll get through the Ofice of Planning
today and the Departnent of Transportation today.

At that point, we would appropriately
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go to cases in support of the application and
testimony of those. Oh, |'m sorry. This is just
for your understanding. VWat | have done is --
there it is. After the ANC, that would be the case
present ation.

W have in the past and we wll
entertain limtedly if there is a difficulty, --
for instance, the ANC just noticed that their

person to give <chief case presentation isn't

available -- we may | ook to shuffle the schedul e.

Il will make sure that the applicant and
all of the parties are okay with that. And we, of
course, have the last decision in that. And if

t hat happens, so be it.

| want to keep things logical. W have
a lot of participants in this case. It helps the
board, which is the wultimte decision-maker in
this, to keep it logically ordered and organized,
but we do lend itself to sonme flexibility because
we are all j ust good <citizens and humans
participating in this.

So, if that is clear, nmy anticipation
would be to get through the case-in-chief, the
governnment reports, and the ANC today. And then we

will nove on to other pieces. But we probably
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won't, | have been advised, realistically get to
the parties in opposition case presentation today.

MR. P. BROMN: Wuld it be helpful in
| ooki ng ahead both this afternoon to block out time
periods for the various parties so that they can
anticipate the time they have avail abl e?

| recall that NULS last tinme around
when they were a party was given nore tine than
woul d be typical for a party, a single party given
their size.

CHAI RPERSON  GRI FFI S: Ri ght . I
under stand your point. And yes, as we get into
this and before the presentation of the case, if
you have been aware and have been through this with
me before, | will ask the applicant how nmuch tine
they think they're going to take.

Now, our regulations state that an
equal amount of time will be given the applicant
and the parties, but the interpretation the board
has always used is that if the applicant takes an
hour, the parties have an hour divided. So if
there are four parties, that makes it 15 m nutes
each.

Again, what we will do is | need the

base establishnent of what the tinme line is. And
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then we will set out the tinme so that people can
understand their requirenents. | am going to get
into that this afternoon with detail.

Ot her questions of clarification? Does
anyone need directions to a restaurant? No. W're
not going to do that on the record.

Yes, Oifice of Finance, a question?

MR. COCHRAN: For the record, ny nane

IS St even Cochr an, Ofice of Pl anni ng.
Cr oss- exam nati on. Were you planning to have OP
and DDOT pr esent and t hen engage I n

cross-exam nation of the two governnent reports?

CHAI RPERSON GRI FFI'S:  That's correct.

MR. COCHRAN: So that's before the ANC
presentation?

CHAI RPERSON GRI FFI'S: That's correct.

MR. COCHRAN:  Thanks. | amjust trying
to get DDOT a tine.

CHAI RPERSON GRI FFI S: | see.

MR. COCHRAN: There wil| not be
cross-exam nation of OP before the DDOT report?
Bot h governnent reports, then cross-exanf?

CHAI RPERSON GRI FFI S: Yes. | f I
understand your question, vyes, | think we would

have you both report and then the cross-exam of
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both the O fice of Planning and the Departnment of

Transportation. It seens to be intricately I|inked
unl ess anyone has any objection. They can think
about that over a sandwi ch and come back wi th that
obj ecti on. But I think that would make a |lot nore
sense.

MR. COCHRAN: Thanks.

CHAI RPERSON GRI FFI S: Is that what you
were --

MR. COCHRAN: Yes, M. Chair.

CHAI RPERSON GRI FFI S: Okay. Any ot her
clarifications | need to make at this time in terns
of procedure, what is happening?

(No response.)

CHAI RPERSON GRI FFI S: Excel | ent.
Everyone enjoy your lunch. This would adjourn the
norni ng session of the 15th of July, 2003.

(Wher eupon, at 12: 02 p. m, t he

foregoing matter was recessed for

| unch, to reconvene at 1:00 p.m the

sane day.)
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A-F-T-E-FR-N-OON S-E-S-SI-ON

(1:21 p.m)

CHAI RPERSON GRI FFI S: Let nme call to
order the afternoon session of the 15th of July,
2003 of the Board of Zoning Adjustnments of the
District of Colunbia. | am going to dispense with
my normal afternoon opening remarks as you have all
waded deeply through that already.

There is one thing that | do want to
clarify again, the schedule for this afternoon. W
are going to start with our normal procedure and
proceed down as far as we can today.

It is the anticipation of the board
that we will conclude by 6:00 o'clock today wth
sone flexibility before or after and that we're
hoping to make great headways into this, if not
conpleted in its entirety. W wll begin, of
course, wth the statement of w tnesses of the
appl i cant, essentially t he applicant's
case-in-chief.

For <clarification also, what | would
like to do in this application since we have so
many parties involved, | am going to have closing
remarks for everybody at one tinme. And we're going

to decide how we do that, which will depend on how
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long all of the session goes and the conveni ence of
everybody. So | will address that.

But note when you are presenting your
case -- this is for the parties, in particular,

because oftentinmes we ask the parties to give their

case and conclusions all in the same tine. [''m
separating those out. So there will be a m nimal
ampunt of time, which we will set, probably five or
ten m nutes. And we wll have conclusions at

anot her time.

O course, after that, we wll go to
the Ofice of Planning and the Departnent of
Transportation's cases. The one inportant piece
today, two things, rather, we will establish tinme
for the applicant to present their case. W will
establish time for the parties.

| am going to separate three different
time periods. One is a time period for the
application. One would be the time period for the
parties in opposition. And one would be a tine for
the party in support. And that will be clearer as
we get into the details.

Of course, cross-examnation wll be
done by the ANC and the parties that have been

established already. There are a few things that |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

147

want to go over in ternms of cross-exam nation.
This is fairly inportant to us. And it is,
therefore, very inportant to all of you.

Just to be absol utely cl ear,
cross-exam nation is the opportunity for you to ask
guestions of a wtness. Those questions should
elicit omssions in testinmony, maybe bias, maybe
errors.

You need to note there are two
i nportant points in conducting cross-exam nation.
The first I mport ant poi nt is the evidence
information that we should be aware of that we w |
take to our deliberation. The other is to create
if you feel crafty enough, to create a foundation
of which your case is then based.

W wll not hear very r edundant
guesti ons. If a question doesn't make sense to
this board, we are going to interrupt and either
ask you to continue on or rephrase it because if it
doesn't nmke sense to us, you have to question its
own val ue.

The other very inportant piece is --
and, as District of Colunbia citizens, it's ensured
that we are all very civil beings. Wth that, we

woul d like to continue that frane in this
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pr oceedi ng.

It does not help your case if you get
i ncredi bly badgering or are sonewhat disagreeable
with a wtness. It does not help the witness if
t hey becone badgering or disagreeable. You al ways
have to keep in mnd the fact of cross-exam nation
in the end is for our purposes, not necessarily
yours.

And so, with that, | am going to ask --
and | don't anticipate it would happen here, but it
has happened. |If things get a little heated, we're
going to take a noment. And we're going to relax a
little bit, sit back, and get back into the
substance because that is of critical inportance to
us.

Further direction. It is not a tine
during cross-examnation for vyou to be making
statenents. You are not presenting your case. You
will get an opportunity to present your case.

So, wth that direction, vyou should
al so be very well-aware that your questions should
be very succinct, under st andabl e, and answers
shoul d be very succinct and direct.

Again going to how rmuch capacity we

have to understand, we have a |ot of capacity but,
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again, trying to make it persuasive and persuasive
in both directions, -- and | speak to both those
doi ng cross-exam nation and the w tnesses in doing
this -- | don't think this would be an issue in

this case again, but I would |ike to cover this not

full formal proceedings. This is an inform
proceeding. It's we are a quasi judicial body.
Therefore, if there is evidence, for

instance, that you want to present that is to be
cross-exam ned, you do not need to have the w tness

verify that evidence and bring it in to the record.

And, in fact, it goes nmuch nore expeditiously if
you kind of roll a lot of those questions and
evidence all in one, get it done, and nove on.

For instance, when your wtness cones
forward and an attorney says, "Can you state your
name?" and they get the name and they say, "Can you
state your address?" and they state the address,
how about just asking it all at once, "State your

name, address, your business, and why you are

here.” And we can get through it.
And | guarantee you -- you fol ks have
all been through this before -- cross-exan nation

can eat wup 6 hours based on 15 mnutes of

testi nony. It just seens to be a bit of inbal ance
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t here. So I think if we define the process, we
will get through this nmuch nore effectively.

| have said -- and | just will end with
this -- repetitive questions, even though you think

we haven't heard it or you think we don't
understand it, we have. And so repetitive
guestions are not useful. And, in fact, we wll
stop very repetitive questions when we can and when
it is appropriate.

That being said, | think we are ready
for the applicant to begin the presentation of
their case unless board nenbers have other issues
for ne.

Very well. Are you ready to proceed,
in which case as they get ready and organized up
front, M. Feola, | am going to ask you the first
guestion about your estimation of tinme for the
presentation of your case.

MR.  FEOLA: Thank you, M. Chairmn.
Phil Feola, Shaw Pittman, for the record.

I think we will need -- well, let ne
ask a question of the board, if it pleases the
boar d. We have a Power Point presentation for al
of our w tnesses. If it pleases the board, we

would like to run through it and hold the questions
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for the architect or whonever because | think it
will hold together better about things |Iike
conpliance and enforcenent and so forth, but it's
your choi ce.

CHAI RPERSON GRI FFI' S:  Okay.

MR,  FEOLA: My request is that we be
allowed to go through our presentation and answer
t he questions at the end.

CHAI RPERSON GRI FFI S: Ckay. Now, who
is involved in the PowerPoint? It's all of the
W t nesses?

MR. FEOLA: Yes. Yes, sir.

CHAI RPERSON GRI FFI S: So you will run
t hrough everybody? And then they have additiona
testinmony or --

MR. FEOLA: No, no.

CHAI RPERSON GRI FFI'S:  That would be it?

MR. FEOLA: That would be it.

CHAI RPERSON  GRI FFI S: So it's all
couched in the PowerPoint, which will be the direct
testi nony.

MR. FEOLA: Right. And | should say we
have four w tnesses.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. FEOLA: Two of them we have asked
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to be recognized as experts: M. WIlliam Gidley
of Bowie Gidley Associates and M. Marty Wells of
Wells and Associates as a traffic consultant, Bill
Gridley obviously as an architect. Those resumes
were submtted on June 9th wth our prehearing

subm ssi on.

CHAlI RPERSON GRI FFI S: Ckay. | f we
proceed in that fashion, in which case we will do
Cross-exani nati on after t he whol e case

presentation, is that correct?

MR. FEOLA: That woul d be  our
preference. Yes, sir.

CHAI RPERSON GRI FFI S: Okay. And if we

do that, just for the board's consideration, if we

do that, what we will do is have one witness at a
time, which will be cross.

All parties wll cross that wtness.
So, for exanple, we will put the architect up first
because we |ike to pick on them nost. And t hey
will run through the entire cross-exani nation.

That will be your time to exhaust your
cross-exam nation questions. And then we will nove

on to the next. That is what you are proposing?
MR. FEOLA: Yes, | am

CHAI RPERSON  GRI FFI S: okay. Any
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guestions of the board in terns of that procedure?

MEMBER ZAl DAI N: How | ong do you think
your presentation will be, M. Feol a?

MR. FEOLA: Sixty m nutes.

MEMBER ZAI DAIN:  Si xty m nutes?

CHAI RPERSON GRI FFI S: Very well. I
think that is absolutely appropriate. And | think
that is probably an efficient tinme. We are going
to have 60 mnutes. W are going to run the clock
on it. W are going to run down 60 m nutes.

And establishing a time for the rest of
the parties, then, | will -- okay. The parties in
opposition, then, wll have 60 mnutes to utilize
unless that time changes if we decide, for sone
reason, that the applicant's case needs to run over
an hour. That hardly ever happens. Then we wil|
obviously afford equal tine to the parties in
opposi tion.

So if you break it out equally, of
course, the 4 parties have 15 m nutes each. The
party NARDS, proponent, will also be afforded the
equal time that the division of the tota
opposition's tinme equals. So, for instance, if one
party gets 15 mnutes, it will be 15 m nutes.

s everyone wunderstanding that? Any

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

154

qui ck procedural questions on that? Obviously the
parties in opposition can decide how they divide up
that time, but the clock is going to be running.

And it is going to be 60 m nutes.

VWhat does not count towards tine, of
cour se, is board guesti ons, i nterruptions,
i nportant statenents, good jokes, anything of that
nature. We will stop the clock. | have a clock in
front of ne. So if you see that the clock hasn't
and you think it should, there is no reason to
bring that to our attention. | can assure you that
| am watching the clock. And | do take notes on
how much tinme should be added back.

What el se? Questions?
Cross-exam nation, of course, doesn't go to that
time. Ms. Mller?

MEMBER M LLER: Did you say how nuch

time parties in support will have?

CHAI RPERSON GRI FFI S: Yes. Fifteen
nm nut es. She is reading the regulations and is
going to correct nme in a nmonent. But no, we're not
granting -- well, there it is.

Ar e t here any ot her questi ons,

clarifications? Are we ready to roll?

MR. FEOLA: Before we start, M.
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Chai r man?

CHAI RPERSON GRI FFI'S:  Yes?

MR. FEOLA: May | ask that our
wi tnesses be qualified as experts?

CHAI RPERSON GRI FFI S: Yes. That's the
next step. W have two w tnesses before us.
Actually, we can pull those exhibits out. Also, do
the parties have copies of the resumes of those
that are being proffered as expert wtnesses? Do
you have additional copies, M. Feola?

Okay. We are going to distribute that

to all of the parties in question. | am going to
give a few mnutes. The board may have sone
guestions of the parties. Then | am going to ask

before we deliberate on that if there are any
comrents, that those coments be known to the
boar d.

Those comments, of course, should be
couched in opposition to granting party status. |If
you are in support or neutral, the board doesn't
need to hear that.

It is fundanmentally our decision to
grant expert status or not. However, | do al ways
ask parties participating in this for their comment

in opposition if there are any.
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And we will be looking at M. Wells as

an expert in architect and architectural design.
|"'msorry. We can deny that one for M. Wells. |Is
that correct? M. Gidley, of course. Forgive ne.
That was a strange miss in nmy mnd.

M. Gidley, FAIA for architecture, an
expert witness, the listing, of course. He is the
principal of Bowie Gidley. And the listing of
accompl i shnments and sel ected projects on the second
page, which |I find to be quite inpressive.

Are there any questions of the board of
witnesses at this tinme? M. Wlls, it is ny
understanding that you have also appeared before
the board as an expert witness. s that correct?
That is correct?

MR. WELLS: Yes.

COW SSI ONER  HOQOD: M. Chair, | would
like to ask M. Gidley the sanme question, even
t hough | see his resune is extensive. Has he been
of f ered? Have you been given the status of an

expert witness in front of this board before?

MR. GRI DLEY: Yes, | have, on many
occasi ons.

MEMBER ZAl DAI N: M. Chair, | want to
make sure | am clear. We are qualifying three
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j ust

MEMBER ZAlI DAI'N:  Just two right now?

VMR. FEOLA: Yes.

MEMBER ZAlI DAI N:  Ckay.

MEMBER ETHERLY: No objection, M.
Chair.

COW SSI ONER HOOD: No obj ecti on.

CHAI RPERSON  GRI FFI S: Before we run
through that, let me see if there are any other
comments. Any questions fromthe board?

MEMBER ZAI DAIN: | have no objection.

CHAI RPERSON GRI FFI S: Ckay. Does any

party need additional tinme to review these?
there any comments from any of the parties?

can indicate so by com ng forward.

Ar e

They

Not seeing anyone approach, very well

I have no objection either. | think they're

very well qualified to speak on the issues

bot h

for

which they are being offered before this board.

Any ot her objections fromthe board?
(No response.)
CHAI RPERSON GRI FFI S: Very well.

can take as a consensus, then, to establish
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expert wtnesses in this case, one in traffic
transportation engineering, one in architecture.
We' re ready.

MR.  FEOLA: Thank you, M. Chairmn.
For the record, Phil Feola again. Wth me is
Ashl ei gh Horne of Shaw Pittman on behalf of the
Edmund Bur ke School, the applicant in this case.

As we have already heard, we are here
before you this afternoon requesting special
exception for a private school, the test of which
you are well famliar; that is, that the granting
of the application is not likely to becone
obj ectionable to neighboring properties due to
noi se, number of students, traffic, or other
obj ecti onabl e conditions and that anple parking but
not |l ess than that provided in the zoning
regul ati ons be provided.

| guess what we would ask the board to
keep in mnd as we go through this presentation and
as you hear the evidence in this case is that this
is not a new school. This is a school that has
been at this location for over 30 years. And it is
there by virtue of its |ast BZA order, 1983, that
granted the school permssion to have a student

popul ati on of 270.
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We were here before the board a couple
of years ago. And that application was denied.
But we |earned valuable l[essons from that denial
from all four parties: t he boar d; t he
nei ghbor hood; the O fice of Planning; and then the
Departnment of Public Works, now DDOT. And we have
i ncorporated many of those |essons, maybe all of
them in this current application.

So with this application here before
you is an increase in that student enrollnment from
270, first to 300 -- we are going to get to that --
but ultimately to 320. For these 50 students, the
school has proffered many things that we believe
will inmprove the conditions in this neighborhood
and the school's inpact on those conditions.

This application triples the anpunt of
on-site parking and moves the entire pickup and
drop-off of +the school's operation off of the
public rights-of-way onto private property.

It creates a transportati on managenent
programwth teeth. This program as you wll hear
it, is unprecedented. There is not another schoo
in this city that has the kind of enforcenent
mechani sm self-inposed on itself for failure to

conply with this transportati on managenent pl an.
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Finally, the additional space wll
increase the capacity of the school building so
that many of the conmplaints you wll hear of
students wandering through the nei ghborhood can be
satisfied Dbecause, as the Ofice of Planning
poi nted out, the school wll have nore space to
accommodate its students.

I am sure we are going to |hear
conplaints from neighbors that this area is so
i npacted that any nore traffic, no matter how de
mnims, will mke this situation intolerable.

We ask you to evaluate the evidence in
this case, not on enotional charges or feelings,
but on the nerits, and that, as OP and DDOT have
said in their reports, for this nodest increase --
and we don't have nmany nore than al nost 50 people
in this room-- of students, we wll actually I ower
the inpact of +this school's existence in this
nei ghbor hood because with t he proffered
restrictions, the situation will be better than
flipping back to 1983 wth 270 kids wth no
restrictions.

We have four w tnesses, as | nentioned,
M. Steve Pruitt, the immedi ate past chairnman of

the board of trustees of the school; WIliam
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Gidley of Bowe Gidley and Associates; Marty

Wells of Wells and Associates; and David Shapiro,
who is head of the school.

Wth that, | would like M. Pruitt to
start his remarks.

MR. PRUI TT: Thank you very nuch.

M. Chairman, nmenbers of the board, ny
name is Steve Pruitt. | reside at 420 Seventh
Street, Northwest, in the District of Colunbia.

| have been part of the Burke community
for eight years now. My daughter is a recent
graduate of Burke School. And | just conpleting ny
termof the last two years as chair of the board of
trustees.

In that role and working wth ny
col | eagues on the board, we have had to cone to
grips with the I essons that were assigned to us in
great nmeasure by this body two years ago follow ng
upon our desire to inprove the |earning space and
the learning opportunities for the students of
Ednmund Bur ke School .

There are several points that | would
like to make in ny brief presentation to you today.
Obvi ously, as we have said and will continue to

say throughout this presentation, there were sone
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very serious |lessons that were |earned by vyour
decision to us two years ago. And we took those to
heart.

In my role as chair of the board, |
have helped to |ead that process over the |ast two
years. | am proud to say that this application has
basically tried to be very responsive to the
nei ghbor hood concerns.

| have lived in other locations in the
District, and | have been on other sides of these
ki nds of discussions, if you wll. I am very
m ndful of the inpact and have tried to encourage
my coll eagues and certainly the adm nistration of
the school to be mndful of the neighborhood
concerns. We have to be a good neighbor, and we
want to do that. | believe the plan before you
exhibits that in very concrete terns.

The new application | think is very
different from the application that was presented
to you two years ago in several ways. Obvi ousl y
two years ago we were asking for 360 students.
This application, being nmore realistic and nore
m ndful clearly of the concerns of the nei ghborhood
and the community, reduces that request to an

ultimte inpact of 320 when we are fully
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i mpl enent ed.

It mintains our faculty cap at 70
students and reduces the square footage of the new
building that is being asked versus the old
bui | ding that was proposed. And it, as you noted
in earlier discussions, creates an el evated wal kway
bet ween the buildings to maintain the safety of our
students and obviously to elimnate additional
traffic managenent concerns.

This plan that you have before you
establishes a mnagenent plan for our traffic.
There were a nunber of prograns that we inplenmented
absent an order from this board to try and nake
things better in the neighborhood and deal wth
traffic. I would say to you that, as chair of the
board, | have tried to oversee the devel opnent of
prograns by the school that, indeed, do neke things
better in the neighborhood.

We continue our shuttle bus program
that we started. We expand and continue to utilize
Metro check, transit benefits for both staff and
facul ty. We expand the Metro check program to
t hose students who will be commuting from Virginia
and Maryl and.

We al so prohibit various practices that
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were in existence before 2001, where parents were
droppi ng students off in alleys and on Upton Street
in front of the school

We create an afternoon pickup program
whi ch we have not had that in full inplenmentation,
but we have certainly had a norning program which
| think, by all accounts, has inproved the
situation drastically. We ultimately increase our
parking on site.

We establish a conpliance code. And |
want to talk a little bit nore about that in a
second. We also establish an enforcenent plan.
And | should note to you that in discussions wth
my board col | eagues, the inpact of not nmintaining
conpliance and not enforcing our traffic managenent
program becane very clear when the financial inpact
of it was put before the board.

We're not talking about $10 fines to
parents. We're not talking about $25 or $500
tickets. We're tal king about at |east 40,000 or
nore if our program does not work that we are
voluntarily putting up as part of this plan to
ensure that we will do what we say we are going to
do.

Ot her things that we have done, we have
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i ncreased our outreach to the nei ghborhood over the
last two years to make sure that we were truly
listening to their concerns. Again, you can't
listen to everybody, but we have tried.

Ot her issues that we have worked on, of
cour se, have been trying to i nprove our
comruni cation with the neighborhood, letting them
know when we are having events, letting them know
about special activities that are about to occur so
that they would be mndful that we are indeed
antici pating sonme potential additional inpacts.

| would also bring to your attention
that | think we handled the post-9/11 and the
sni per situations in very responsible manners in
terms of managing and continuing to manage our
traffic plan when parents obviously would have had
hei ght ened concerns about their children being in
and on the streets in Washington, D.C

Now, talking briefly to you about
conpl i ance, there are two aspects of t hat,
obviously the traffic managenment plan, which you
will hear nore about in greater detail than | would
like to share with you, but let nme talk to you
about the enrollment cap and one of the concerns

t hat has come up here.
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Since your order of 2001, we have
reduced our enrollnment at Ednmund Burke, being
m ndf ul . And, again, that reduction has cone at a
cost in excess of $100,000 in year one. It will be
a simlar anount for year two.

These are not decisions as a board
menber that we |ike to make because what that means
is two things. Nurmber one, we have to raise
tuitions additionally for those students who are
going to be attending the school.

And, secondly, that neans, even though
we have a policy of building towards 15 percent of
our budget being commtted to student financial
aid, nore of that has to be raised to offset that
cost .

As a board nenber for the last six
years, as a parent of Ednmund Burke, | have taken as
not only a personal mission but one that we have
institutionalized in terms  of our di versity
prograns an effort to increase the enrollnment of

economcally and «culturally diverse groups of

chil dren. So we have high-income, |owincone,
bl ack, white, Indian, Chinese, you nane it, in our
school .

But doing so cones at a cost because
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getting that diversity in place mnmeans spending
noney. But we have done that. W will continue to
do it. The parents have been very cooperative in
working with us not only on the fund-raising side
but on inplenmenting the progranms that we have put
in place to date.

W are committed to conplying with the
regul ations, the restrictions that this board
pl aces on us as an institution. W have a board in
pl ace now that understands the nmeaning of
gover nance. We have taken great pains to educate
our board, bring on the board people with higher,
if you will, professional capacity so that we can
be nmore prudent in what we are doing as an
institution.

This is no longer a social board made
up of a group of well-neaning parents. It is
i ndeed parents who have not only an econoni c stake
and an educational stake but a business stake in
the success of this institution.

And, with that, I will cede ny time and
et my other fell ow wi tnesses proceed.

MR. FEOLA: Thank you very nuch.

MR. GRIDLEY: M. Chair, nmenbers of the

board, nmy name is Bill Gidley. 1| currently reside
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at 4326 Forest Lane in the District. And

represent Bowie Gridley Architects, the architects
of record on the project.
Let's start with the vicinity nmap here.
This m ght help sonme of the questions that cane up
earlier. Running fromthe top to the bottom of the
page is Connecticut Avenue, north-south. The
Tilden Street runs east-west across here towards
the bottom wth Van Ness, the other mjor cross
street there; Veazey Street right there. Upt on
Street is right in here. And our property is --
that's the school right there, Ednund Burke.
| medi ately across the street we have
got Intel Sat and the enbassy conpound behind that.
UDC is across Connecticut slightly north of that.
It's a mxed-use residential and commercial area
up and down Connecticut there.
The Metro station currently exists on
both sides of Connecticut Avenue in this |ocation.
| mredi ately adjacent to the school on Upton, there

are rowhouses across the street, sone houses, siXx

dupl ex houses, next door. | will goininalittle
bit nore on a larger scale. And that wll be
slightly nore clear. Down Upton, we have got

Howard University Law School and the Levine School
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of Music down at the end.

The playing field that cane into
gquestion is approximately in that |ocation that was
tal ked about before. There is a system of alleys
that run through there. It's kind of hard to see
there, but it runs from the Consulate, which is
ri ght there. One way down this way and across
bet ween Til den and Upton, 29th Street is down here.

Okay. Looking at Connecticut Avenue
again at a larger scale, Connecticut Avenue here on
the left side of the slide and the school itself
existing in the mddle, our site is on the corner
of Upton and Connecticut, right here. The alley I
spoke about, which is one way from Van Ness down to
Upton, another alley across over to Tilden.

Ms. Jay's house that was spoken about
is in this location right here, the Brown brothers
apartment buil ding adjacent to our |ot right there,
t he Consul ate back here behind us. The alley that
exi sts behind the school dead-ends in approxi mtely
this |ocation at the end of those houses.

Sonme inportant points on our site,
nunmber one, the main entrance to our site currently
is in this location right here, where you go up

into the main floor, which is the first floor above
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gr ade.

Parking and drop-off is in the location
directly in front. | nmean drop-off and queuing for
pi ckup and drop-off. And Upton Street in front,
which is approximately five cars right directly in
front, there are 24 spaces directly behind the
school on the alley that exist. Three of those
spaces in this location right here are used for
smal | passenger buses that are parked there in off
hours.

In addition to that, trash location is
in the very corner next to the alley right there
now, a small dunpster. And there are three
mechani cal units immediately adjacent to the
property line there. The first is a transformer.
Directly next to that is an air conditioning
condenser. And directly below that on the page is
a generator, an electrical generator.

Now, | wll tell you from the outset
that our building has been designed to facilitate
novi ng cars and people into it and around it. We
have designed a four-story building above grade
with two stories of parking beneath. It is just
over 34,000 square feet, 34,247 feet. The FAR

equates to 2.4 within our allowable FAR of 3.5. A
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| ot occupancy is approximtely 33 percent, well
bel ow our all owed | ot occupancy of 75 percent.

The main building itself is the I|ight

gray shown right here. The main entrance to the
building is on the corner right there. And cars
will be able to access in off of Connecticut Avenue

towards the east, through a curb cut, and have a
choi ce of either going down a two-way ranp into the
garage or they can break off at the very beginning
and get into a queuing line, which as it goes
around allows for queuing for pickup and drop-off
of as much as 15 cars by doubling up in there. And
M. Wells will talk about that in nore detail.

We have 47 parking spaces that we are

providing here in our parking garage. Thirty-six
of those spaces are conpliant spaces. El even of
themw Il actually be sonme staff spaces.

So we are well wthin our parking

requi rement here. We have taken the trash that was
there and nmoved it into a new dunpster and
conpactor |location where the old buses, the old
buses were parked. And we are proposing to park
the three Dbuses in the location right there
i medi at el y behi nd.

I think it's inportant to note that we
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actually made that change relatively recently in
order to accommpdate what we felt was a problem
addressed by the neighbors of buses parking back
t here occasionally blocking it.

W did have a loading dock there
initially. And we're prepared to put one back. A
little bit later in the presentation, | wll show
you an alternate plan should you deem that
desirabl e.

In addition to that, you wll notice
that the three nechanical units that were shown on
the east property line right here are gone. That
is because we wuld take the transfornmer and
rel ocate that into our building.

We would put the electrical generator
on the roof of our building. And we would take the
air conditioning condenser that exists there and
put it on the roof of the existing building with a
new unit in order to acconmodate the mechanical in
t hat buil di ng. So all of +the nechanical that

currently exists next to Ms. Jay's house woul d be

rel ocat ed.

I will take a look here at the first
floor. | nmentioned the corner |ine. The main
entrance to the school will be relocated from al ong
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Upton Street right here onto this corner site,
directly on the corner. And you will enter into a
| obby.

There's not much going on in that first
floor, a little bit of adm nistration and one other
space. It's really nmeant to get people in the
building and up into the rest of the facility.

Looking at this, the ranp, two-way,
goi ng down to the garage and the queuing area al ong
here, where we will have a series of bollards, al
of the queuing, all of the stacking for cars wll
be on our property adjacent to the alley separated
by bol | ards.

There will be a second entrance right
there so the pickup and drop-off can take place and
kids can go in and get out. And there's a ranp
there for ADA access.

At the main level, as you conme up, you
will enter into a common space. The main school
now has an existing entry space on the prinmary
floor right there. W are creating a simlar space
for gathering in our building up one floor from
street. And that is where the bridge conmes in. It
connects the two.

Let ne say at the outset that, whereas,
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we think the bridge is a benefit, both to the

school and the nei ghborhood, it enhances the safety
and convenience, by no neans do we think it is
absolutely necessary for this project to work, nuch
as we would like to have it.

There are plenty of good exanmples of
schools in the District, we believe, that do
operate effectively across streets, |ike National
Cat hedral School and St. Patrick School with Wite
Haven Road separating it.

The rest of the uses on this floor,
there is an assenbly use in the corner, assenbly
room Bl ack Box Theatre, and sonme studi o
cl assroons. The studios in here accommdates the
m ddl e school, 6th, 7th, and 8th grades, of Burke
and the arts program So it has arts studi os, both
visual and performng arts studios, and the mddle
school cl assrooms and sone adni nistrative space.

On the third floor, we have nore m xed
uses of faculty wor k ar eas, st udi os, and

cl assroons, another small gathering area above the

one bel ow. At the top floor, we have al
cl assrooms for the mddle school, on the fourth
floor.

W do have an outdoor terrace, an
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out door gathering area. It's about 1,500 square
feet. That had originally been located in the back
corner, but, again, in a response to concerns by

the Brown brothers next door, we relocated it to
the corner of Connecticut, where we believe it can
be effectively buffered w thout providing noise
probl ems for the neighbors due to the fact that we
have wall space east and north. So we believe the
sound will go out towards Connecticut Avenue.

And at the roof, we have nechanical
equi pnment surrounded by a masonry wal |
approximately ten feet high. The equi pment that I
mentioned on the existing building is right here
that would be relocated fromthe ground area.

And we have a per gol a, or an
architectural trellis, above our play area, which
will both help us to contain the noise there and
also nmake sure, as we have sone sort of
architectural, say, nesh panels in there and on the
sides to nmke sure that any projectiles or any
balls that sonmebody m ght be playing with up there
will not go off.

Looki ng at the parking levels, you wl|l
enter down through two-way ranps down and up into a

very conpact parking area. You can see that we
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have conplying spaces here with sone stacked spaces
behind. And | nentioned again 36 conplying spaces
with 11 that are in addition to that for the tota
of 47.

W do have -- this is the one floor
down -- again the sane configuration. Handi capped
spaces at both levels are in that |ocation next to
the el evator right there.

Al right. This is the plan that would
be inplenmented should the |oading dock go into
pl ace. There is really no change except for the
fact that where we had three small buses parked
right there, they would have to be relocated into
the area now that is parking along the alley, back
nore or | ess where they were.

So our | oading dock would go in here
There is a loading berth right here, a |oading
platform next to it, all of which would conmply to
zoni ng regul ations.

W do believe that we don't need to
provide that. We think that our 34, 000-plus square
foot building is exenpt from | oading requirenments
for the area underneath it, which is about 4,300
square feet, where cars are parking. So that woul d

put us over the 30,000 square foot requirenent.
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We're willing to put that in if deemed necessary.

El evati on here on the top, |ooking at
it from Connecticut Avenue, that's a masonry and
gl ass structure. The building itself is right here
with the entrance on the corner. |In the distance,
you can see the existing school with Upton Street
in the mddle of the page, the Brown brothers
apartment buil di ng next door.

It's 53 feet high, well wthin the
al l owable height of 90 feet, 4 stories, as
menti oned. You can see here the outdoor terrace on
the top, brick and gl ass.

Down below |ooking at the alley
el evation going through, difficult to see, but the
bridge in that |ocation right there and the parking
underneath the building, which is nostly undercover
and on our property, then looking at it from Upton
Street, the nmmin entrance into the school right
her e.

This is the alley. The actual alley
portion is there and the portion on our property
with the two lines of cars stacked there, the
bri dge going across 15 and a half feet underneath,
well within requirenments; again, the terrace above.

Okay. Tal ki ng about the construction
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plan, the red line represents fencing that would be
around the entire property. W would have an
entrance into the site and the sanme |ocation as |
was tal king about putting our entrance into the
garage on the red striped area.

And |oading would take place in the
bl ue area immedi ately adjacent to that next to the
curb. The sidewal ks would remain open. As nmuch as
possible, the alley would remain open. Clearly it
woul d have to be closed at sone points in order to
accommodat e excavation, but we would strive to keep
it open nost of the tine.

There will be an office area or place
for trailers within the fence and an area for
storage and staging for the contractor in this
| ocation al ong Connecticut Avenue.

And the concl udes ny testinony.

MR. WELLS: Good afternoon. M nane is
Marty Wells, Wells and Associates with offices in
McLean, Virginia.

This afternoon | would like to walk you
t hrough our transportati on managenent pl an. Unt i
a year ago, there was relatively little effort to
manage Burke's traffic. The result was traffic

congesti on duri ng t he nor ni ng dr op- of f and
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aft ernoon pickup, both on Upton Street and in the
public alley adjacent to the school.

On March 5th of Jlast year at DDOT's
suggestion, Burke inplenented new transportation
policies, a car pool program new shuttle bus
service, and expanded Metro benefits. Bur ke
voluntarily inplemented this program even though
t he previous application was denied by this board.

Al t hough it's not perfect, the program
has been successful. The school's traffic inpact
on Upt on Street and t he al |l ey has been
significantly reduced. The proposed managenent
plan will build upon that success.

| would ask you as we go through this
di scussion that you bear in mnd that Connecti cut
Avenue presently carries about 3,000 to 3,700 peak
hour trips.

The additional students and staff that
are the subject of this application will generate
only 11 norning peak hour trips and 14 afternoon
peak hour trips by nmy estimates. It would generate
only 18 norning peak hour trips and 13 afternoon
peak hour trips according to DDOT's recently
conpl eted Connecticut Avenue transportation study.

W agree with DDOT and their I ndependent
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consul tants that this anount of traffic is
negligible. And that is a quote fromthe report.

Qur first slide describes in sone
detail the norning drop-off plan. | am going to
try and point through this here from the table
without hitting the counselor in the eye here.

The goal of this plan is to reduce the
traffic inpact on Upton Street, a |local street, and
redirect traffic to Connecticut Avenue, which is a
principal arterial. The drop-off Ilane in the
norni ng woul d be reserved for car pools, which are
defined as two or nore students.

The capacity of that |ane would be 15
cars. Ten are shown here in brown plus another
five here in a second |ane and adjacent bypass
| ane. It's 15 cars in total. Conpare that with
the current total of five drop-off spaces in front
of the existing school on Upton Street. And, as
M. Feola has pointed out, this pickup and drop-off
activity would occur entirely within the school
property.

This lane also would be used in the
norning for the Burke shuttle bus traffic. Traffic
woul d turn right only from Connecticut Avenue, use

the lane, and then have the option of either
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turning right onto Upton towards Connecticut or
turning left onto Upton Street.

The flow of traffic would be controlled
by off-duty, uniformed police officers, who would
be stationed at Upton -- let's go back to the | ast
slide -- would be stationed here at Upton and at
the alley and also Connecticut Avenue in the
dri veway. Their role would be to manage the flow
of both traffic and pedestrians at both of these
| ocations to ensure that pedestrians can safely
cross the alley and the driveway and to prevent
gueues of traffic from blocking either access to
this driveway or egress fromthis driveway.

This shows a closeup of how the
drop-off lane would operate in the norning. Al |
traffic would operate one way southbound. So all
of these <cars would be operating southbound.
Nort hbound traffic is not permtted in this alley.

The existing alley is 16 feet wi de nore
or |ess. The proposed Burke driveway, where it is
built adjacent to the alley, would be ten feet
wi de. So the distance fromhere to here is 26 feet
wi de.

The Burke driveway traffic would, in

fact, nmerge from two lanes to one lane at this
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| ocation. And it would yield to the alley traffic,
the public alley traffic. Public alley traffic
woul d have the right-of-way at this location. And,
again, the police officer here would nmonitor the
flow of that traffic.

Let nme quote fromthe DDOT report. And
this is a direct quote, "DDOT engineers have
reviewed the plans for the drop-off lane exit on
Upton Street and its proximty to the alley exit
and feel that the queue line was properly designed
and will be a safe situation, especially wth
uni fornmed police present to help direct traffic."

In the nmorning, if you're not a car
pool, approved drop-off Iocations would be on Van
Ness Street, west of Connecticut Avenue, the Metro
Kiss and Ride, and Tilden Street east of 29th, and
Til den west of Connecticut Avenue.

These would be prohibited areas from
dropping off. One would not be able to drop off on
Upton Street in front of the existing school, nor
would traffic be, Burke vehicles be, permtted to
park on Upton Street, even though they m ght hold a
Zone 3 residential permt; nor would they be able
to park or use Van Ness Street east of Connecticut

Avenue.
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Ot her prohi bited drop-off | ocati ons

would be on westbound Tilden Street bet ween
Connecti cut and  29th, on Connecti cut Avenue
adj acent to the school and particularly they would
not be able to use the alley system to access or
egress from the school, the alley from Veazey to
Van Ness, Van Ness to Upton, Upton to Tilden, and
t he east-west |ateral alleyways.

The afternoon, all Burke traffic would
be expected, all Burke parents who drive to pick up
their students or children would be required, to do
so in the pickup |ane here. Agai n, unifornmed
traffic control officers would control traffic at
both ends of the driveway. And it would operate in
simlar fashion as | described in the norning.

Ot her aspects of the traffic nmanagenent
plan are the Metro benefit. Clearly the best

transportation is public transportation in this

case.

The D.C. students, as you know, are
eligible for a 50 percent fare discount. Burke has
and will continue to extend that sane benefit to

residents of both Maryland and Virginia.
Shuttl e bus service will continue to be

of fered between Shoemaker Place, which is | ocated
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adj acent to Rock Creek Park, to the Burke driveway
in the norning, between 7:30 and 8:15 in the a. m
The Van Ness Kiss and Ride |ocation

woul d be available for famlies who approached the

school on southbound Connecticut. We're not
allowing those parents to turn left into the
dri veway. So, instead, they <can drop their

students off at the Metro station, where they can
wal k to the school

Car pools will be encouraged. And car
pool nunber signs will be issued to car pools of
two or nore. Par ki ng students, faculty, and staff
nmust register their vehicles with the school. They
will be prohibited from parking on the 2900 bl ock
of both Upton and Van Ness Streets. And students
wi |l be assigned parking on the school grounds.

The vans, the 3 14-passenger Burke

activity buses, wll, in fact, be parked in the
Burke driveway, as Bill Gidley described to you.
The activity buses will |oad and unload, either in

the Burke driveway or in front of the old school.
Visiting school vans or buses, say, for

sports events and so forth wll park in front of

the old school or on Connecticut Avenue when

par ki ng regul ations permt. Eveni ng parking would
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be managed.

There would be no nore than six events
a year that would generate 50 or nore cars. An
annual calendar of those events wth nonthly
updates wi Il apprise the comunity as to when those
events are scheduled. They will be schedul ed after
6:30 p.m, which is the official end of the peak
period, if you will, on Connecticut Avenue.

Of-site par ki ng and shuttle bus
service wll be provided along wth traffic
managenent personnel . And, of course, the Burke
garage would be made available for parkers for
t hese events.

Trash renpval access would be provided
from the Van Ness-Upton alley, not at the dead end
alley, the east-west lateral alley that serves the
garages and parking spaces to the residents east of
the school. And pickups would occur during nornmal

busi ness hours, nmeaning 9:00 a.m to 3:00 p.m

Thank you.

Finally, let me conclude with a couple
of quotes that we particularly agree wth. And
these are direct quotes. "DDOT engi neers have

found the proposed circulation plan to be workabl e

and safe from the standpoint of both vehicles and
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pedestrians.” That's from the O fice of Planning
report on page 11. Excuse nme, Steve, for stealing
your thunder.

Also in that report on the sanme page,
"DDOT feels that the TMP that would be inpl enented
under the current Burke application wth the
requested student and enployee levels wll result
in better traffic flow and would return to the
student and enpl oyee popul ation |evels approved by
the BZA in 1983 but w thout the currently proposed
TMP. "

| don't know that that takes the sting
out of the nonconpliance, but that should give one
confort, at least as far as the traffic situation
is concerned.

Thank you.

MR. SHAPI RO Good afternoon. My nanme
is David Shapiro, and | am the head of Ednund Burke
School

You have heard from Burke's architect
and traffic consultant about the physical and
operational elements of Burke's plan. And | woul d
like to review for you the school's conpliance and
enf orcenment proposal s.

As you have heard, in March 2002, Burke
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instituted a voluntary year-long denonstration of
the school's traffic plan in keeping wth the
spirit of the DPW recommendation made in its 2001
report to the BZA.

Burke's plan incorporated shuttle bus
service, car pooling, use of the Van Ness Kiss and
Ride for drop-offs, extended Metro benefits, and a
severe restriction on allowable norning drop-off
poi nts.

Burke famly responses have been very
positive. And it is clear that the plan has
significantly and neasurably reduced the inpact of
Burke's traffic in the nei ghborhood.

Obviously we are pleased wth the
reports that are supportive from the Ofice of
Pl anni ng and the Departnment of Transportation. W
understand that inpact and accountability are key
to any successful plan. And we have worked hard to
devel op an operation and enforcenent plan that is
meani ngful, has teeth, and can realistically be
acconpl i shed.

Qur proposed conpliance and enforcenment
plan is a straightforward and common sense approach
to traffic and parking that 1is, in fact, an

extension and enhancenment of the plan which our
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famlies have been living with and following for
over a year.

All new and returning famlies have
signed contracts for Septenber 2003 that obligate
them to adhere to the traffic plan. And t hrough
|l etters, diagrans, individual conversations, and
other ways as necessary, we wll continue to
educate Burke famlies about the specifics of the
plan and orient new famlies as they join the Burke
conmuni ty.

As you see in the slide on the screen,
this plan incorporates penalties for inability to
follow to not adhere to the plan. Enr ol | ment
contractually obligates parents to do that.

For the first wviolation, they would
neet with the head of school just to make sure that
everything was absolutely clear. A second
violation would be a $100 fine; third, $250; and
for the fourth violation, the contract for the
following year would be denied that fanmly. We
have read the DDOT reconmmendation that these fines
be increased. And we are willing to do that.

The school neighborhood plan addresses
the nonitoring and assessnment of the school's

traffic oper ati ons and t he creation of
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institutional sanctions if the school fails to
achi eve an acceptable standard. The plan also
includes guidelines for nonitoring and assessing
the school's conpliance with the student enroll nent
and faculty/staff Ilimts set by the BZA and
institutional sanctions if the school fails to
conmply.

Let me add here that following the
BZA's denial of our previous application, we
reduced enrollment the following year by five and
wil | reduce again, have already reduced the
enrol |l ment for next year by five.

So we cane before you in 2001 as a
school out of conpliance with 300 students. We
wished to cone into conpliance in a way that
respected and did not harm famlies, children, or
the long-term viability of the school. We are
still out of conpliance. That is so. But we have
reduced by a third that gap. W were 300. We went
to 295. Next year we will be 290 students.

Bur ke nei ghborhood school enforcenent
pl an addresses five questions. \Wat area does the
pl an cover? Who decides whether Burke is
mai ntai ning an acceptable standard of operations

and enrollnment? What are the assessnment criteria?
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Vhat happens if Burke doesn't mai ntain an
acceptabl e standard? And how can we assure that
Burke wi Il pay sanctions |evied against it?

Next slide, please. You will note, as
you did in Marty Wells' presentation, that the 11
pr ohi bit ed | ocati ons are al | on public
ri ghts-of-way. And very few have any prohibitions
on pi cki ng up or dr oppi ng of f aut onobi | e
passengers. Nevert hel ess, we are severely
restricting pickups and drop-offs in these areas to
mnimze what ever i nconveni ence our traffic
gener at es. Next is who decides whether Burke is
mai nt ai ni ng an acceptabl e standard.

A seven-nenber enforcenment committee
w ||l assess the success of Burke's managenment pl an.

Three menbers will be neighbors. Three nmenbers
wi Il be school folks. The seventh nenber will be a
nonvot i ng menber, skill ed in nmedi ati on of
nei ghbor hood, school , and community disputes,
sel ected by the commttee froma list provided by
the Federal Mediation and Conciliation Service or
ot her neutral agencies.

If the conmmttee is having a strong
di sagr eenent or can't arrive at a mpjority

decision, it can call on the seventh nenber to
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medi at e. If the commttee can't cone to a
decision, even with the nediator's help, it can
submt to binding arbitration.

As you will see in this slide, we felt
the cost of nediation and arbitration should be
fairly assessed. That is, we propose that
medi ati on costs be shar ed by school and
nei ghborhood, that the school pay the full cost of
the first arbitration and that the commttee decide
what apportionnent of costs should be nmade for any
further arbitration in the same year

That proposal was intended to offer no
incentive to either party to pursue frivolous
medi ation or arbitration. At the sane tine, we
have read the DDOT OP recommendation that the
school cover all mediation and arbitration costs.
And we are prepared to do that.

Next is what are the assessnment
criteri a. The school will nmoni tor students,
faculty, staff, and famly conpliance with the
rules set out in its managenent plan. Nei ghbor s
may also nonitor conpliance and report any
infractions to one of the neighbor nmenbers of the
comm ttee.

We do not believe that the success of
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t he assessnent and nmoni tori ng depend on
nei ghbor hood participation. And we are very
m ndful that nunmbers of neighbors feel that such
participation on their part would be onerous.

W do want to make absolutely clear,
however, that that ki nd of participation is
absolutely wel come and appropriate. And, in fact,
at the suggestion of one of the neighbors, we have
constructed the commttee so that a nei ghbor nmenber
of t he enf or cenent committee would receive
conplaints or reports from neighbors. The sense
was that neighbors nmight feel nore confortable
maki ng those reports to other neighbors and be nore
assured that finally those conplaints would see the
i ght of day.

To continue, neighbors may also nonitor
but do not necessarily have to nmonitor conpliance.

The school is expected to operate with an average
of two infractions or fewer per day across 11
i npact areas. And 1'Il say sonmething nore about

that in a nonent.

The conmmttee wll judge the school
using three factors: the nunber of infractions.
We are proposing, as | said, an average of two or

fewer per day across all 11 inpact areas. \What the
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school is doing to inplement the plan and solve
probl ens; that is, how aggressive we are being with
famlies who are having difficulty follow ng what
medi ati on practices, further mnmtigation practices
are we putting I n pl ace and ext enuati ng
circunmstances, if there are any.

The school will also report its student
and faculty staff nunmbers. By nei ghbor suggesti on,
we have agreed to do that by sworn affidavit each
Sept enber and January. W will be required to
remain within the BZA caps.

About the 2 infractions per day, the
vast mpjority of the 11 inpact areas legally allow
without restriction nost drop-off and pickup.
Nevert hel ess, as we have said under our plan, an
average of one infraction at any one of those 11
spots in the norning is what we would propose as a
bar .

We believe that one infraction at any
one of those 11 spots in the norning and one
infarction in the afternoon would result in an
unsatisfactory grade. That's what woul d happen.

Qbvi ously we do not intend to encourage
any violations of the plan, but we do want to have

a plan that is realistic. W do not believe that a
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single violation in the nmorning in that entire area
and one other in the afternoon wll have an
unaccept abl e i npact on the nei ghborhood traffic and
par ki ng.

We believe that our proposed infraction
conponent sets a tough but fair standard. Qur
voluntary traffic managenment plan has reduced the
i npact by about 75 percent. And now that it's
mandatory, we think that we will be able to do an
even better job.

We do feel, though, that the Departnent
of Transportation's suggestion that on average, two
infractions or fewer a school day are too many is a
serious problem for the school. And we encourage
the board to adopt this particular part of our
enf orcenent plan wi thout further nodification.

Next is what if Burke doesn't nmaintain
an acceptable standard? Wth traffic and parking,
al | rel evant infraction | ogs, nei ghbor hood
observati ons, video surveillance tapes, all of that
material will be presented to the commttee as well
as any information and report from nei ghbors.

The commttee wi |l I ssue three
managenent eval uation reports each academ c year.

Two consecutive grades of unsatisfactory or three
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consecutive grades of poor or unsatisfactory wll
trigger a nmanagenent sanction in the formof a fine
in the dollar amunt of two tuitions. Currently
that is approxi mately $40, 000.

In addition, the commttee will also

issue enrollnment evaluation reports in Septenber

and January. If the school is out of conpliance
with enrollnent, it will pay a fine equal to the
nunmber of students over-enrolled. |If there is one,
it is one. |If there are three, it's three. |If the
school is out of conpliance with faculty staff
nunbers, it will pay a fine equal to one tuition.

The commttee has the choice of using
the fines to support i nprovenent in traffic
managenent or as a donation to an agreed-upon
charitabl e organi zati on.

Next, how can we assure that Burke wll
pay sanctions |evied against it? The school wll
establish and mintain an escrow fund wth a
m ni mrum bal ance of $40,000 to pay for any fines
i mposed on it through sanctions.

The escrow fund will be held, nanaged,
and adm ni stered by an i ndependent trustee sel ected
by the commttee. The trust agreenent will require

the trustee to issue a check in the appropriate
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anount to the designated charitable organization
upon notification of a decision by the enforcenent
committee or the arbitrator requiring sanctions.

I bel i eve t hat Bur ke's traffic
operations and enforcenment plan set a new standard.
And, as far as | know, Burke's plan is the
t oughest plan of any school in the District.

Let me now speak a bit about process.
In addition to its actual building and traffic
pl ans, Burke has also sought to keep its neighbors
better infornmed about who the school is and what it
does and to engage in constructive dial ogue to nake
pl ans as positive as possible for all concerned.

Since June of last year, Burke has
di stributed nonthly neighborhood updates, which
i ncl ude nont hl y cal endar s, i nformation about

Burke's building plans, school program notes, and

ot her announcenents. W have also offered a
variety of services to our neighbors, including
fitness and ceram cs courses, use of our library
and its collection, and weekly Ilitter pickup on

Upton Street.
Wiile these nmeasures may not be
breat ht aking, we feel they are consistent and for

us a neaningful way of establishing, trying to
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establish, a role as a good neighbor on Upton
Street.

We have also engaged in dialogue to
make our revised proposal as positive as we
possi bly could for all concerned. Last June the
school reached out to a group of neighbors fromthe
key residential area surrounding Burke to work in
an advisory capacity as the school developed its
current application.

Thi s gr oup, known as t he Bur ke
Nei ghbor hood Advisory Goup and sonetinmes called
BNAC, has been neeting with Burke adm nistrators
since the Summer of 2002, offering Burke a
nei ghbor hood perspective as the school devel oped
architectural plans.

In addition to nmeetings wth the
nei ghbor hood advisory commttee, as you will see on
that chronology of community neetings, Burke also
hosted five public nmeetings and nmet personally and
had ongoing e-mail exchanges with a nunber of
i ndi vi dual neighbors to answer their questions and
to attenpt to address their concerns.

As you can see, Burke's plans have been
shaped in a variety of nmeaningful ways by the

meetings with BNAC as well as what we have | earned
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in public and individual neetings with neighbors.

In all, at least 20 portions of the
final plan in areas of design building, nmanagenent
plan, in nore of the nmanagenent plan, in the
enf orcenment plan, 1in operations, in traffic, in
conpliance, in sanctions, at |east 20 significant
portions of the final plan, have been shaped by
t hese neeti ngs.

Members  of the Burke Neighborhood
Advi sory Committee as well as other nmenbers of the
community can point to many elenments in the
proposal that have their stanmp on them including
t hose BNAC nenbers and nenbers of the comunity who
were and remai n opposed to Burke's application.

At the end of the day, the fact is that
over the course of alnobst a year, a group of
nei ghbors canme to the table with Burke to offer
their perspectives on what was best for the
nei ghborhood as it related to the school's
pr oposal

In the end, nenbers of BNAC nmde up
their own m nds about whether or not they supported
the school's final proposal. But whet her nenbers
feel that they can support the application or not,

their efforts have resulted in a stronger plan that
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is nore responsive to neighborhood concerns and
Burke is grateful for their tinme, ideas, and good
will.

| need to say at this point that it was

quite difficult to read the ANC-3F characterization

of BNAC. | don't understand why the ANC chose to
demean BNAC nenbers and make them [|ook 1ike
sellouts or like actors in a stage production. The

ANC s characterization of those conmmunity folks
does little to advance community invol venent. And,
to nmy mnd, it insults proactive citizens who
sacrificed an enormous amount of tinme on behal f of
t heir nei ghborhood.

Finally, | would like to say sonething
about Edmund Burke School. For the last 35 years,
27 of which have been at the sanme | ocation on Upton
Street, Burke has been providing a first-rate
education to students and famlies who are
different fromeach other in many ways.

This kind of educational choice is
vital for a growing and vibrant District unless, to
paraphrase a recent witer, we want to pose a sign
at D.C.'s borders that says, "Famlies are not
wel cone. "

In her remarks at the Septenmber 25th,
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2001 BZA neeting which denied Burke's previous

application, then BZA chairperson Sheila Cross-Reid
observed that "Most of the persons in the community
felt that the school was a great school and that
t he school was an asset to the comunity."

In its June 25th editorial, just a
coupl e of weeks ago, the Northwest Current wote,
"There is no question that Edmund Burke is an
out st andi ng school . Its presence in the District
is a plus.™

As recently as the June 16th ANC-3F
nmeeting, Commi ssioner Maudlin said that he was
happy to stipulate that Burke was a fine school
doing fine things. Even neighbors who spoke
agai nst Burke's proposal nade <clear that they
t hought it was a good school with good kids.

How sad and i nexplicable that about two
weeks ago, at a nmeeting where the public was not
all owed to speak, an ANC-3F comm ssioner denounced
Burke students and that the ANC adopted a report
that uses inflammatory and highly negative | anguage
about Burke kids.

| am proud that Burke has established
an ongoing relationship with an enornous variety of

community service sites in the District, sonme of
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whi ch you see listed on this slide.

| am proud that Ednmund Burke students
are consistently making an effort to be good
citizens in their school and in their neighborhood.

| am proud that Burke students have often been
singled out for particular comrendation for their
out standing contribution to the commttee. | am
proud of Burke students and what they acconplish
during their time at Burke and afterwards.

Edmund Bur ke School |earned a good deal
fromthe 2001 report of OP-DPWand the rejection of
our previous application by the BZA As Steve
Pruitt pointed out and as | did a nonent ago, after
the BZA's rejection of our previous proposal, we
reduced enroll ment by five and anot her five.

We cone before you as a school of 290.

And our current application is stronger, |eaner,
and nore responsi ve. It has earned an endorsenent
from the Northwest Current and supportive reports
from OP and DDOT. | urge you to grant Burke's
application to enable it to better serve its
students and to better serve the District.

Thank you for your tine.

CHAI RPERSON GRI FFI S: Thank you very

much.
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MR. FEOLA: M. Chai r man, t hat

concl udes our direct presentation. | would like to
turn in hard copies of the slides that have been
shown this afternoon and just reiterate that the
i nformation sumari zed on t hese slides IS
information that is already in the record with one
excepti on. And that is the alternative plan with
t he | oading docks, which | would also like to turn
in as well and obviously serve the parties.

CHAI RPERSON GRI FFI S: Good. Not only
like to. We require it. Also, are you putting in
enough copies for the parties also? This is what |
would |ike to do. We are going to have the first
round of board questions. | think it may be nore
expeditious if we have the entire panel up.

What | am going to ask the board to do
is, if we can organized, just take a witness at a
time. We will get to a general question, but if we
can, kind of focus in ternms of +the architect,
transportation, and the adm nistrator.

After t he first round of boar d
guestions, what | amgoing to do is we are going to
take a short recess. That is just to stretch |egs
but al so SO t hat peopl e can get t heir

Cross-exam nation organi zed and their questions and
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start getting ready for that. So when we cone
back, we will start cross-exam nation.

We are going to ask also if one of the
applicant's representatives can be al ways avail abl e
to maneuver the PowerPoint presentation if there
are questions or information needed to refer back
to that. So we wll have that available for
everybody and board questions.

Does the board have any concerns at
this time?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Let's
take on board questions. And | think, M. Shapiro,
| would like to start with you. First of all, |
appreci ate your conprehensive testinony. And, as
we overlap, we can either defer and continue wth
that witness or get the answer directly.

Let ne start wth a big one. There is
obvi ously going to be testinony, there is certain
testimony in the application about behavi or,
behavi or of students. Can you tell nme what the
policy is in dealing with bad behavior of your
students; that is, being vandalism or any sort of
graffiti in the area?

MR. SHAPIRO. We have a fam |y handbook
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that sets out rules and regulations. W also have
an administrative structure that includes grade
deans charged with the overall well-being of each
grade in high school.

We have a simlar, though differently
titled, system for mddle school students and a
dean of students. Each group of six kids or so
al so has an adviser with whom they nmeet virtually
every ot her day.

CHAI RPERSON GRI FFI S: Okay. So it is a
conplex way of saying you can be sent to the
principal's office. Wat | want to get tois --

MR. SHAPI RO If the dean of students

doesn't namke you see right, yes.

CHAI RPERSON  GRI FFI S: Wel |, that's
where | guess | am going to. Run me through very
quickly a scenario. You get a <call and a
conpl ai nt. It's new graffiti. It's clearly from
the call-in a Burke student. |1'mjust using that a

hypot heti cal .

MR. SHAPI RO Right, right.

CHAI RPERSON GRI FFI'S:  You probably know
what ever it 1is. That is not inportant. What do
you do?

MR. SHAPIRO We neet with the kid. W
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find out exactly from the kid' s perspective what
was goi ng on, what he was thinking. We | ook both
to educate and punish as punishnment properly
adm ni stered is part of education.

It can be that the kid is suspended.
It can be that the kid has been put on probation.
We |ook at the rules that exist so that we are
establishing a fair, ~consistent, firm way of
dealing with these kinds of things.

| don't know if that's a conplete

enough answer for you.

CHAI RPERSON GRIFFI'S: | think that gets
to it. If | am understanding you correctly, you
have your own reprimandi ng policy. Is there any

instance where a student mght be referred to
out side sources, like Metropolitan Police or
anything of that sort?

MR.  SHAPI RC: Ch, | thought you neant
sonet hing else. In rare circunstances, yes.
Certainly when possible, we want to deal with the
kid, with the famly, with the affected party, and
not in a hasty fashion turn it over to the police,
but we are prepared to do that if the situation
warrants. And certainly affected parties we feel

shoul d - -
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CHAI RPERSON  GRI FFI S: How do you

conmuni cate with the student body in terns of -- |
can only assume -- correct ne if | amwong -- that
you don't advocate a lot of loitering and danage in
the alleys. Obviously part of the education
woul d assunme, as all education should be, is
creating productive citizens and civil citizens.

How briefly does that happen? At the
introduction of a class, and they're to renmenber
that for four years?

MR. SHAPI RO We have assenblies again
virtually every other day. In part, they're
performances. |In part, they' re comunity neetings.

At the advisory neetings that we tal k about.

We are very serious about the students'
sense of their own power , freedom and
responsibility. So the whole way that they Ilive
inside the school and in the surrounding area and
in the District at large is very inportant. And
it's an ongoing theme of what we talk to Kkids
about .

Clearly when there is an instance of
di stressing this behavior, we in appropriate ways
talk with the kids, not only the individual kid but

with other students and parents, about it. So |
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woul d say that the students' consciousness about
t hese and understanding of what they are expected
to do is quite high

This is nmy fourth year at Ednmund Burke
School . | canme on actually just as neetings were
starting that were taking us to the BZA. So |
understand very well. At least | feel that that
puts a certain kind of mnmicroscope and filter
t hrough whi ch everybody experiences everything.

But in those four years, | have had a
handful of calls and |letters or communication about
our kids' negative behavior, quite a |ot nore about
the positive, but we have handled | t hi nk
appropriately wth those, puni shing the Kkids,
keeping the consciousness of the kids aware,
including an instance where, in fact, a neighbor
made a report. We |ooked into it right away. One
of our unifornmed cops |looked into it right away,
got to the Kkids. And it turned out the kids were
not our Kids.

CHAI RPERSON GRI FFI S: Ri ght .

MR.  SHAPI RO They were kids from a
different school visiting kids in the neighborhood.

CHAI RPERSON  GRI FFI S: And I can

under stand how that m ght be a problem
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MR. SHAPI RO Ri ght.

CHAI RPERSON GRI FFI'S: But we're talking
about your ki ds.

MR. SHAPI RC: Ri ght.

CHAI RPERSON GRI FFI'S: The | ast question
on this, and I want to nove on to other issues. |Is
there a place that the school has |ooked to to
create for a kind of graphic release of some of the
boosterism in the record? There is sone graffit
sai d about "Class of 2003" or sonmething |like that.

MR. SHAPI RO Right, right.

CHAI RPERSON GRI FFI S: Has there ever
been entertaining an area that woul dn' t be
obj ectionable to the community that mght be a
paint wall, that that could actually happen?

MR. SHAPI RO Ri ght . Let me answer or
at | east begin to answer your question by saying,
of all the surrounding houses and all surrounding
wal s and so on, as far as | know what has been
reported, there was one wall, which is one wall too
many but one wall that has been graffitied wth
2003.

CHAI RPERSON GRI FFI'S:  Where is it? Can
you point out where it is?

MR. SHAPI RO | can.
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CHAI RPERSON GRI FFI S: Actually, 1 can't

have you talk if you are going to walk away from a
m crophone. There is a pointer there that he has.

MR. SHAPIRO. | amallowed to do this?

CHAI RPERSON GRI FFI S: You are all owed,
but now you are going to get in your own way if you
wal k too far. That's right. You're an academ c
You do this.

MR. SHAPI RO This side of the wall.

CHAI RPERSON GRI FFI S: So that's a wal
t hat what --

MR. SHAPIRO |Is facing to the school

CHAI RPERSON GRI FFI S: How high is it?
A six-foot wall that retains the alley or defines
the alley?

MR.  SHAPI RO No. | would say it's
t hi s high.

CHAI RPERSON GRI FFI S: | see. It's four
or five feet.

MR.  SHAPI RO If you were not a Burke
student or adm nistrator and you were living in the
Consul ate, for exanple, you would need to |eave
your property, go down the alley, and wal k behind
the school to see it, just to put it in

perspective.
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This wall, the very Ilong wall that
separates this property fromthe public alley, was
with perm ssion decorated, designed and decor at ed,
by Edrmund Burke School students. So they used that
as part of what you were tal king about, as a way to

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR. SHAPI RO So, as far as | know, it

is this wall facing the school. Not to make |ight
of it, but that is the wall that has been
graffitied. | have a photo with us of the walls in

guestion, both the Ilong one, which we decorated
with perm ssion; both the school-facing one, which
was graffitied; and the cleanup that we have
al ready undertaken of that wall.

CHAI RPERSON GRI FFI S: Ckay. You have
sone pictures of that?

MR. SHAPIRC: | do.

CHAI RPERSON GRI FFI S: I nteresting. But
that's a one-tine thing, right?

MR. SHAPI RO \What's a one-tinme thing?

CHAI RPERSON GRI FFI S: The wall. I
mean, the students that wall don't know that you
can go paint. So in the mddle of the night before

the big ganme, they conme in and paint and they say,
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"Go, Lions" or whatever it is.

MR. SHAPI RO. Bengals. Thank you.

CHAI RPERSON GRI FFI S: | ndeed.

MR.  SHAPI RO I guess the inpact of
what | was neaning to say was that in four years,
t hey have found positive outlets for t hat
boosteri sm w t hout ever doing anything except that
one wal | .

CHAI RPERSON GRI FFI S: Okay. well, |
bring it up because it's not unique to this school.

MR. SHAPI RO: Correct.

CHAI RPERSON GRI FFI S: | mean, schools
do this, right?

MR. SHAPI RO We have honmecom ng days

W have a lot of things that we are decorating
i nside of the school.

CHAI RPERSON GRI FFI S: | see.

MR. SHAPI RO So the kids have plenty,
we think -- by their comment and by their behavior,
we feel that they have lots of constructive
opportunities to express their pride in their
school .

CHAI RPERSON GRI FFI S: Okay. So you
think you are addressing that avenue for rel ease?

Yes? Do you want to submt those?
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MR.  FEOLA: |'"'m going to turn in --

this is a photograph of the wall that was decorated
with perm ssion.

CHAI RPERSON GRI FFI S: Okay. Do you
have one of the other one, the graffiti wall?

MR. PRUTT: M. Chairman, is --

CHAI RPERSON GRI FFI'S:  The second one in
that is the other side.

MR. PRUI TT: M. Chairman, if | could
also briefly add? This is Steve Pruitt, board
chair.

CHAI RPERSON GRI FFI'S:  Yes?

MR. PRU TT: As a parent in the school,
there is a very active conmrmuni cation programto and
between us with the school adm nistration and the
board. And on issues of discipline and others, we
are well-informed, well-oriented.

And in those very rare occasions -- |
can think of in the time that | have been on the
board nmmybe once or twice issues have actually
risen to the point where board nmenbers and in ny
case as board chair have had to acconpany the head
of school to a neeting with a famly on
di sci plinary matters. So t here is a

wel | -established process. And it works.
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CHAI RPERSON GRI FFI'S:  Ckay. Very good.

And established in different levels is what you
are telling me of what that is.

Okay. M. Shapiro, we have heard a | ot
and there is a lot in the record in terns of
conpl i ance managenent plan, all of that. After all
of these good fol ks go hone, you're there and going
to have to deal with all of this.

So there has been evidence of 11 inpact

ar eas. And there is also in this conpliance
program about two or fewer infractions. Can you
answer to me, first of all, how you are going to
know when an infraction takes place? I f that

infraction takes place, howis it actually assessed

to the level? How is it reported? How is it

recorded?

MR. SHAPI RO There will be the two
uni fornmed, off-duty police will be working at some
of the inpact areas. Some of the inpact areas
overlap. So that they will be covering sone.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  SHAPI RO We have an additional
traffic nonitor as a nmenber of staff, who actually
roves because, in part in conversation with the

nei ghbors, actually, of the idea of changing hot
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spots. So it may be that, in fact, for one reason
or another, one of the alleys is seeing nore Burke
traffic or a slight uptake on Burke traffic. And
so we can dispatch the traffic nonitor, the staff
traffic nonitor, to see to trouble spots.

We have a system of volunteer parent
noni t ors. And, though they are volunteer, they
have worked diligently and well. W will have
video surveillance tapes that we wll be keeping
and will be available to the conmmunity. | do
traffic duty. It's a good way to say hi to kids
and to do sone business with others and kind of
shows your support for the plan

So there are nunbers of wus who are
involved with this. Al  infractions that are
observed are recorded and reported to me. We keep
a | og. We could, if you like, present to you the
March | og, what happened, where it happened, what
action the school has taken.

W were not this year able to |evy
fines, but we did send letters. | did call parents
in. Sonme of the exchanges, conmmunication between
school and parents were confirm ng and were pretty
good.

We had in Mar ch 38 reported
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infractions. Remenber, we were doing only the
nor ni ng. So while that was a terrific inprovenent
over the sum total of the previous year, if this
were approved, it would give us a failing grade if
it were then doubled each afternoon. But we stil
think it was a very good success.

O those 38, | Dbelieve that 3 were
receiving their second Iletter. So that nost
parents, most famlies if they make one error
understand in conversation and in comunication and

aren't recidivists.

So we record in the ways that | talked
about. We keep a |o0g. We keep a log also of our
i npl ementation with the famlies. Al'l of that

material would be what we would be presenting to
the enforcing commttee, in addition to which we
woul d  have, of cour se, what ever nei ghbor hood
observations were reported and recorded as well.

CHAI RPERSON GRI FFI S: Ckay. First of
all, | think it would be a valuable question to
ask. You are asking this, a large majority of the
day to day to be self-nonitored. VWhat is the
notivation for your volunteers? | am assum ng you
are paying the off-duty officers.

VR. SHAPI RO Yes, and the staff
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person.

CHAI RPERSON  GRI FFI S: And yourself.
What is the notivation for you to make a record of
infractions?

MR. SHAPI RO I t hi nk t hat t he
notivation -- there are several noti vati ons.
First, we have surveillance canmeras working as
wel | . So that there is always -- in many of the
i npact areas, there is the official record to | ook
at. We expect that while sonme neighbors will find
it onerous to participate in this, other neighbors
may be very interested to participate in this. W
do not want to be in a position.

The risk, though the probability maybe
you could say is low, the risk is enormously high
for us to find ourselves in a position where we
have falsified or not been conplete in a record
We have absolutely every notivation to be quite
strict because in the end, it is to our benefit and
t he nei ghborhood's benefit for us to make sure that
we get a handle on this.

CHAI RPERSON GRI FFI'S: How is a nei ghbor
to report an infraction? | mean, they're trying to
get to work. They're going through the alley. And

there are six cars and dodge ball going on.
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MR. SHAPI RO Right, right.

CHAI RPERSON GRI FFI S: They don't have
time to sit and take license plates or check IDs or
anything like that. What are you expecting of
t hent? And how do you follow up to verify and
actually make a full record for an infraction?

MR. SHAPIRO. Right. Again, one of the
things that we would hope that the enforcenent
commttee of neighbors and school folks would do
would be to work at, to give themthe latitude to
work at, sonme of the details and not to put themin
too much of a strangle hold. It has been our
experience that neighbors have reported makes of
car, license plate, those kinds of things.

W need to set up a system so that we
are able to verify that the recorded infraction was
by a Burke vehicle. As you heard early on, Burke
does not represent, by any neans, the |argest
portion of vehicles of congestion or traffic in the
nei ghbor hood.

So | think we would have first to start
with the presunption that the school and the
nei ghbors were working with good will and then to
establish some kind of mechani sm t hat gave

nei ghbors an opportunity that wasn't too onerous
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but allowed the school to verify that yes, this was
a Burke kid and not a UDC student or a nursing
school student or a Howard Law School student.

CHAI RPERSON GRI FFI S: What is your
t hi nki ng? What are the details?

MR. SHAPI RO e had said in
conversation with neighbors and in it being advised
by BNAC, we thought that the neighbor should have
24 hours. The neighbor would be able to report it
to the school or to the neighbor I|iaison on the
commttee and that we would want to have as nuch
i nformati on about the car and we would |ike to have
a license plate, if possible, and any details. O
course, what happened goes without saying, --

CHAI RPERSON GRI FFI S: Ri ght .

MR.  SHAPI RC: -- but any details of a
description of a kid if there was such.

CHAI RPERSON GRI FFI S: Have you thought

about actually putting together just a sinple

outline of a form that you mght fill out that
m ght say, "Car, nmake, nmodel, |Ilicense plate,
direction, location" so that people mght think

that just when they | ook at sonething? And then it
woul d be easier to report.

MR.  SHAPI RO It's a great idea. We
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have tal ked about that narratively, as you may have

read, --

CHAI RPERSON GRI FFI S: Ri ght .

MR.  SHAPI RO -- in our managenment and
enf orcenent pl an. But creating the form to go

along with it is a great idea.

CHAI RPERSON GRI FFI'S: Okay. How do you
prohi bit parking on Upton Street?

MR. SHAPI RO How do we nonitor or how
do we enforce the prohibition? W prohibit it by
saying, "You can't."

CHAI RPERSON GRI FFI'S:  Ri ght .

MR.  SHAPI RO "You have to be good
citizens," and so on. \Wat we will do is have the
traffic nmonitor after the peak hour is done just
wal k up and down Upton Street, kids who are --
first, we believe that the garage, the two-I|evel
underground garage, wll acconmmopdate alnost all
student drivers.

The number has remai ned pretty
consistently at 12. And when we figure the
nunbers, Marty can speak nore specifically about
this if you need to, but we think we can have
al nost all student drivers in the garage.

Qur word, our conmmon sense, and what
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the kids tell us is that they would prefer to be in
the garage than to be hunting around | ooking for a
space on the street anyway.

They have to register if they are going
to drive to school. They have to give their
license plate. And we wll have the traffic
monitor going up and down the street to see if
there are Burke vehicles parked illegally.

CHAI RPERSON GRI FFI S: And who is the
traffic nonitor? |Is that --

MR. SHAPIRO We have the two uniforned
cops plus a paid nenmber of staff whose job is
traffic nonitoring.

CHAI RPERSON GRI FFI S: That does that?
So that person presumably knows the students?

MR. SHAPI RO  Very well.

CHAI RPERSON GRI FFI S: So there are no
faces of people that are just pulling --

MR. SHAPI RO Very wel | .

CHAI RPERSON GRI FFI'S:  -- out of that or
pulling into that parking lot in a brand new
Corvette and they're wal king up the street?

MR. SHAPI RO More |ike a Studebaker,
but sure.

CHAI RPERSON GRI FFI'S:  No doubt .
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MR. SHAPI RO The off-duty police

officers, as you nmay renmenber, those of you who
heard testinmony last time around from one of our
of f-duty police officers who renmains one of our
of f-duty police officers, get to know the kids and
fam lies very well very quickly.

One of the things that they want to do
by way of enforcenment is to establish good rapport
with the kids and the famlies. So they as well as
the traffic nonitor can really tell often from a
di stance, "I know that's a Burke car, and | know
who is in it" and so on.

CHAI RPERSON GRI FFI' S:  Okay.

MR. FEOLA: And Burke stickers, too.

MR. SHAPI RO Yes. And Bur ke stickers
as well that will identify vehicles.

CHAI RPERSON GRI FFI S: VWhat are Burke
stickers?

MR.  SHAPI RO That is, students and
faculty in order to get parking privileges as part
of the application process will be required to have
a Burke sticker on their car.

CHAI RPERSON GRI FFI S: Of  course, they
m ght have a car in the famly that doesn't have

t hat sticker.
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MR. SHAPI RO Correct. There is no

system | expect that a student who is absolutely
hel | bent to break the rule could figure and devise
a way to avoid the traffic nonitor and the cop and
use a car that didn't. That is so.

CHAI RPERSON GRI FFI S: Well, it's your
job to get them focused on other issues.

MR.  SHAPI RO Exactly right, exactly
right.

CHAI RPERSON GRI FFI S: My |ast question
-- and | amgoing to let the other board nenbers --
is to the architect. I f you would pull up a plan
that you want to use and |ocate for ne the front of
the building, the rear, rear yard, and sides?

MR. GRI DLEY: Bill Gidley. The front
of Connecticut Avenue on the left side of the plan
and the bottom | evel of the plan Upton.

CHAI RPERSON GRI FFI S: Also -- I'msorry
to interrupt you, but | am asking a very specific
guestion in how the front, the rear, and the side
are defined in the zoning regul ations.

MR. GRI DLEY: We believe the rear yard
is right here, that the property line is the dotted
line you see here, the edge of the building right

there, a slightly lighter dotted Iine. And this
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area adjacent to the alley next to our bus parking
is the rear |ot.

This is a side. We believe this is a
side lot with side requirenents, no requirenments
for setback, adjacent to the school as well as on
t he ot her side.

CHAI RPERSON GRIFFI'S: And the front?

MR. GRIDLEY: And the front is --

CHAI RPERSON GRI FFI S: Connecti cut
Avenue.

MR. GRIDLEY: Connecticut Avenue, yes.

CHAI RPERSON  GRI FFI S: So, if 1 am
understanding you correctly, the front of the
building, the front is defined by the property |ine
running parallel to Connecticut Avenue. The
definition of the rear property l|ine and yards,
that definition is also running parallel to the
front property line?

MR. GRI DLEY: That's right. It would

be immediately to the rear, adjacent to the all ey,

the small stretch you see at the corner of the
back.

CHAI RPERSON GRI FFI S: | see.

MR. FEOLA: M. Chairman, | wll point

out that that reading is consistent with this
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board's ruling in the Sunrise case, on which there
was an irregular lot. | can provide that BZA order
for the record if you |ike.

MEMBER ZAl DAI N: Bef ore you nove off of
that, | don't understand that at all. The front
yard is running on Upton?

MR. GRI DLEY: No.

CHAI RPERSON GRI FFI S: No. It's on
Connecti cut.

MR. GRIDLEY: The front yard is running
al ong Connecticut Avenue.

MEMBER ZAl DAI N:  Ckay.

MR. GRIDLEY: This corner point back to
t he side.

MEMBER  ZAl DAI N: Okay. Vell, why
woul dn't the rear yard run parallel to that?

MR. FEOLA: It does.

MR. GRI DLEY: It does. It's short,
parallel to the new property line right there.
It's just --

MEMBER ZAI DAIN:  Oh, okay.

CHAI RPERSON GRI FFI S: Okay. M. Feol a,
yes, | think you can provide that into the record.

MR. FEOLA: Thank you.

CHAI RPERSON GRI FFI S: That's all nmny
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guestions at this tine. Do other nenbers have
guestions?

MEMBER ZAl DAI N: | do. That was one
area | had questions on, but I am going to have to
thi nk about what you just said for a little bit
before | get to it.

First, why don't we stick with this. |
didn't understand vyour calculation of the gross
floor area. I understand that you had an
alternative calculation that would have put it
under the 30,000 m ninmm Coul d you explain that
agai n?

MR. GRI DLEY: Yes. The gross floor
area is just over 34,000 square feet. So that
generates the 2.4 FAR

MEMBER ZAl DAIN:  Ri ght.

MR. GRI DLEY: From the standpoint of
calculating for the loading dock in the back in
this location as the alternate, we believe that you
can subtract the portion that is within the FAR
gross floor area that 1is otherwise wused for
vehi cul ar movenent and parking or stacking. That
total s about 4,000 square feet, just over it.

If you calculate it out, it turns out

that the actual, what we believe is actually, put
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towards the requirement toward the |oading dock
only, not towards FAR, is under 30,000 square feet.

MR. FEOLA: M. Zaidain, if | mght,
chapter 22 of the zoning regulations, which governs
the loading requirenments, and section 2205.2, it
says, "In conmputing the nunber of |oading berths
requi red, that portion of gross floor area devoted

to, and then there is a series of things.
"Parking spaces, |oading berths, service delivery
| oadi ng spaces, or |oading platform areas shall be
excl uded. "

So we think a fair reading of that is
that the drive aisles and the tenporary parking for
t he queuing on that first floor should be excluded.

CHAI RPERSON GRI FFI S: Even if it counts
t owards FAR --

MR. FEOLA: Absolutely.

CHAI RPERSON GRI FFI S: -- it is actually
reduced for the calculation of the required square
f oot age, t hat t hen sets out t he | oadi ng
requi rement s?

MEMBER ZAl DAI N: Ri ght . And vyou're
sayi ng that excluding the parking spaces, |oading
berths, service, et cetera? That puts you under

the 30,000 square feet?
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MR. GRIDLEY: That's right. The nunber

that you would take out the gross square footage
for FAR purposes is 34,276. We would net out
4, 370. So | don't have that total, but it's just
under the 30,000 requirenment.

MEMBER  ZAI DAI N: Okay. My second
guestion or just clarification is there was a slide
that listed all of the kind of things that you were
proffering to the community as part of this.
Actually, you may want to pull that up. It may
clarify one point.

Is it your intention to have that
included in an order comng fromthis board?

MR. GRIDLEY: Yes, sir.

MEMBER ZAl DAI N: The reason why | ask
that is it seens like there is a lot in there that
really has nothing to do with the special exception
process.

MR.  SHAPI RO I think this is maybe
what you are tal king about?

MEMBER ZAl DAI N: No. The design and

managenent plan | am pretty clear on. | think it
was mnmore such as things Ilike services to our
nei ghbors and things such as that because | don't

want there to be a part of this process thinking
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that this could be proffered to us as --

MR. FEOLA: No, sir. The intention was
t he managenment plan, the operations plan, and the
pl ans thensel ves. That was just an illustration of
what we have been trying to do in the last two
years.

MEMBER ZAl DAI N: Okay. | am sure we
don't want DCRA enforcing conplinmentary tickets to
Bur ke performances. That would be quite a
chal | enge.

Okay. That is all the questions | have
for now. Thank you.

CHAI RPERSON GRI FFI S: Thank you, M.
Zai dai n.

Ms. MIler?

MEMBER M LLER: Wth respect to the no
parking on Upton Street in the nornings, is that
just for Burke famlies related to Burke, or can
peopl e who |ive on Upton park there?

MR. SHAPI RO:  No.

MEMBER M LLER: Okay. So in order to
make a distinction between those people who are
parking related to Burke and those who |ive on the
street, is it just the determ nation is going to be

made by the parking enforcenment people, uniforned
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policemen or off-duty?

MR. FEOLA: Yes.

MEMBER M LLER: | am wondering --

MR.  FEOLA: Clearly those are |egal
par ki ng spaces. And clearly people with Ward 3
stickers have a right to be there. But we are
going to prohibit Burke persons from whether they
have a Ward 3 parking sticker or not, parking
t here.

MEMBER M LLER: | think M. Shapiro or
sonmebody said that the Burke students and faculty
will be issued stickers. Why can't all Burke
famlies be issued stickers for cars so that it is
easy to determne who is related to Burke and who
isn't?

MR. SHAPI RO. They can.

MEMBER M LLER: | nean, a lot of schoo
fam | i es have those bunper stickers anyway for the
schools their kids go to. So I amjust raising it

to make it easier for enforcenent.

MR.  SHAPI RO I'm thinking of the
canpai gn now and the cost of what we'll sell them
for in the bookstores. It sounds great.

VEMBER M LLER: The enf or cenment

commttee, how are the neighbors going to be
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sel ected? You know, there are three neighborhood
representatives. Is that up in the air right now
or is there a plan for that?

MR. SHAPI RO Qur pr oposal has
proffered that the neighbors would create the
mechani sm by which neighborhood representatives
woul d be selected. The proposal as we have offered
it stipulates that there would be one nei ghbor from
the south side of Upton Street, one neighbor from
the north side of Upton Street, and one neighbor
from the other affected, from the other adjacent
bl ocks.

I believe that there has been a
recomendati on by an OP or DDOT report that current
and former Burke parents be excluded from the
nei ghborhood being eligible to be a neighborhood
representative. And we certainly would be -- that
woul d be okay with us.

As it stands, we have left it to the
nei ghbors to decide how they would choose the
nei ghbor hood representati ves.

MEMBER M LLER: You have left it to the
nei ghbors, nmeaning you haven't heard from like the
ANC or the neighborhood groups yet as to how
they're going to --
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MR. SHAPI RO How they would suggest

it? No, we haven't.

MEMBER M LLER: Okay. You made a | ot
of references to video surveillance caneras. I
mean, is that also up in the air now as to where
they are going to be or how they're going to be

manned or how many you are going to have?

MR.  SHAPI RO | think it's less up in
the air than not. | think we are anticipating
havi ng vi deo surveillance cameras that will capture

the front of the school and the Van Ness-Upton
Street alley.

VWhat we are not certain but are
considering is also a video canera, probably wll
have video surveillance that captures traffic in
the entrance to the private Burke driveway and the
gar age. So we are anticipating that that entire
area around the school, Van Ness-Upton to Van
Ness-Upton Street alley, front of the school, and
the entrance, Connecticut Avenue, as it becones the
entrance to the garage, will be videoed.

MEMBER M LLER: Okay. Thank you.

MR. SHAPI RO  You're wel cone.

COWM SSI ONER  HOOD: M. Chairman, |

just have a few questions.
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M. Shapiro, you nentioned -- actually,
| am not going to call any nanes. VWhoever can

answer the question, just respond to ne, please.

[''m | ooki ng at t he di agram
Unfortunately, | didn't have it when you were going
t hrough your testinony. This is the slide
present ation. " m | ooki ng here. In the submttal

you mentioned that you wanted to have |ess inpact
on Upton Street. But when | | ook at your exiting
from your pickup and drop-off, you are com ng right
on to Upton Street left and right.

So how is that |ess of an inpact?

MR,  VELLS: Marty Wells, actually, in
traffic terns, it's about a wash. In terms of the
west bound traffic now that uses Upton to drop off
right in front of the school, that is about equal
to the ampunt of traffic we are forecasting would
elect to turn left out of the driveway and go
east bound on Upton. So in that sense, it is a
wash.

In another sense, it is l|ess inpact
because the students are not being dropped off.
The activity buses are not dropping off students on
Upton Street itself and potentially, even with best

efforts of the police officer perhaps slow ng down

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

233

traffic on Upton Street or inpeding in any way
traffic on Upton Street.

So the benefit is not so nuch in the
nunbers, if you will, of sheer traffic volume but
in the sense of taking the drop-off and pickup
activity off of Upton and putting it on the
property.

COW SSI ONER  HOQOD: M. el | s, I
appreci ate al ways, as always, sone guidance in this
| evel of service E. I know D is acceptable. What
is E?

MR. VELLS: E is nearing capacity. F
IS over capacity.

COW SSI ONER HOQD: So E S
unaccept abl e?

MR, VELLS: By industry standards, we

COWM SSI ONER HOOD:  That's what | nean,
by --

MR. VELLS: -- seek to achieve D or
better. | believe your conprehensive plan says in
ward 3, we're even striving for |evel of service C

If I could follow up on what | surm se
is the spirit of your questi on, we would

acknow edge, DDOT certainly has acknow edged that
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Connecti cut Avenue has challenges. It, in fact, is
a congested roadway.

|'"ve attenpted in our report at every
turn to be fair and unbiased in our observations
here. And | would concur that it is at certain
| ocations at certain tines intersections operated
at E or F.

| would ask you to bear in mnd the
smal | amount of traffic we are tal king about here
and what constitutes a significant versus a
negligible traffic inpact. And DDOT and its
i ndependent consultants, quite independent of our
wor K, has concluded that this wuld have a
negligi ble inpact on traffic.

COW SSI ONER HOOD: Which |leads nme into
my next question about Connecticut Avenue. I n
| ooking at the diagram in the slide presentation,
whi ch di agrans how you are going to be entering and
exiting for the drop-off, when you enter for the
drop-off, proposed side, | see where you can keep
straight and go down to the garage or you can make
that right into the drop-off zone.

Now, M. Shapiro, ny concern is back
onto Connecticut Avenue. You nentioned we live in

a real world. These things actually happen. You
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menti oned that you do business out there and you
tal k and you greet.

And | think that's politically correct.

But while you're doing that sometinme, | want to
know, how can a car get around, whhich | see
according to the schematic, it doesn't |ook I|ike

that so many people can go around and you get into
one of those conversations and, meanwhile, traffic
i's backing up on Connecticut Avenue.

MR.  SHAPI RO Ri ght . "1l defer to
Marty to answer in a nore substantive way the
research that he has done. Il will just clarify by
saying that the neeting and greeting | do is nost
often with the many kids and parents who are coni ng
on foot and that if sonebody is in a car, a wave or
a "H . How are you doing?" but | would never want
and | don't believe |I ever have inpeded the normal
flow of traffic in any way.

COW SSI ONER  HOOD: | understand. I
just used that as an exanple of a situation.

MR. SHAPI RO That's why | just wanted
to clarify that respectfully. And I will defer to
Marty to answer the real question |I think you were
aski ng.

MR.  VELLS: To paraphrase a fanous
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American, we will trust but verify. There will be
a policeman there that won't allow M. Shapiro to
do that.

One of the roles of the traffic officer
at Connecticut and the driveway is to ensure that
cars are not queued on Connecticut Avenue waiting
to get into that driveway inpeding the northbound
flow of traffic on Connecticut Avenue.

In the nmorning, as you know, of the six
| anes on Connecticut in the nmorning, only two are
nort hbound. And we don't want to take half of that
capacity by a car stopping to wait.

Let ne talk in ternms of the probability
of an overflow. W have nmeasured the queues m nute
by mnute in front of the existing school. There
are only five spaces there. Those five spaces
generally accommdate the queues.

Now, the worst queue we have ever
| ooked at -- and we have |ooked at it informally a
dozen tinmes and very formally a couple of tines.
The | ongest queue we ever observed was during the
sni per incident in COctober when for three m nutes
out of the p.m peak hour we counted actually nine
cars in queue, either nine actually stopped at the

curb in front of the school or double parked
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waiting to get in to that |ine. And, again, that
was when the sniper incident was upon us and
parents were very cautious with their children and

wanted to get them as close to the school as

possi bl e.

And recall that the capacity of this
| ane is 15. So we think we have a very good
buffer.

CHAI RPERSON GRI FFI S: Ri ght . Just a
follow-up on him your testinony is the design of
this nmeets the industry standard for turning rate
coming in off the drive aisle into that drop-off
| ane and then the turn radius towards Upton again?

MR. WVELLS: It is going to have to do
that to get a building permt. Yes, | believe that
can be achieved.

CHAI RPERSON GRI FFI S: Are we | ooking at
that now? Did you look at that at all?

MR. WELLS: | have not formally | ooked
at it myself.

CHAI RPERSON GRI FFI' S:  Good. M. Hood?

COWM SSI ONER HOOD:  Yes. You nentioned
also in the submttal on page 3 of 5 of the
managenent plan that a shuttle service wll be

pl aced to acconmodat e off-site par ki ng
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arrangements. \Were is the off-site parking?

Have we started negotiations? | am
kind of famliar with the area. And | am just
trying to figure out, where is the off-site
par ki ng?

MR. SHAPI RO The six events that we
are tal king about because for events, the garage
will accommopdate nmnaged parking for npst school
events. So we feel we have established a maxi mum
of six a year. That would generate nore than 50 or
nor e Bur ke vehicl es.

And we have al r eady been in
negoti ation. And we have an offer from an
institution that is just on the other side, Van
Ness closer to Wsconsin, on the other side of
Reno. So what we would establish is from there or
ot her commercial sites, parking and a shuttle.

W would I|ike to think that wth
nei ghbor hood perm ssion and zoning clarification,
that we could be using sites closer. That is to
say one of the things |I think in the DDOT report or
OP report, one recommendation is that Edmund Burke
School t ake char ge of reinvigorating a
col | aboration between Howard, Levi ne, per haps

Hi |l wood, the enbassy, those institutions who are
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in the neighborhood. W would |love to do that.

And we ourselves if it were pernissible
would love to see a system set up where we could
col | aborate, come up with a series of calendars
that did not overlap so that we could use, for
exanpl e, Howard parking if that were perm ssible.
If not, we have other locations that are a bit
further away and from which parents wll be
shuttl ed, whoever, attenders will be shuttled.

CHAI RPERSON GRI FFI S: Sure. On that
guestion, when you go into events, 6 per year for
50 or nore cars, how do you establish in the
begi nni ng when you | ook at an event that there are
going to be 50 or nore cars?

MR. SHAPI RO It's based, really, on
years of experience. So that, for exanple, the
wi nter party, back-to-school night are events that
year after year after year, sports night.

CHAI RPERSON GRI FFI S: So you think that
in terns of the events that you hold, that is a
threshold which 1is weasily understood in your
experience?

MR. SHAPI RO:  Absol utely, absolutely.

CHAI RPERSON GRI FFI S: | mean, there are

sone that are obviously over. And there are sone
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that won't even cone close to that. And that's
what gave you the 50 or nore cars designation?

MR.  SHAPI RO That and also we felt
that in the evening, the use of our own garage and
spaces in a nmanaged parking situation, we could
accommodate mnmany cars on site for the smaller
events. So it was a conbination of that and a
pretty clear distinction. Most events at Ednmund

Bur ke School don't generate nearly 50 vehicles.

CHAI RPERSON GRI FFI S: Ri ght . Okay.
Thank you.

M. Hood, further questions?

COW SSI ONER  HOOQD: Yes. M. Wells,
anot her questi on. In the norning on Connecticut
Avenue, | guess going north, can you park on the

ri ght-hand side?

MR. WVELLS: No, sir.

COWM SSI ONER  HOQD: You can't park
nowhere on Connecticut Avenue norning and eveni ng?

MR. WELLS: During the rush hours, you
cannot on either side. All six lanes are used as
travel | anes.

CHAI RPERSON GRI FFI S: We take care of
our suburban commuters.

COVM SSI ONER HOOD: Yes, we sure do.
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M . Shapiro?

MR. VEELLS: I t hought they were
nort hwest residents.

COWM SSI ONER HOQD: Al so, M. Shapiro,
the commttee that was set up, regardless of
what ever they cane out with, how was that picked?
Was a nenmber fromthe ANC a part of that commttee?
The reason why | ask --

MR.  SHAPI RO The Burke Neighborhood
Advi sory Committee you are referring to?

COW SSI ONER HOOD:  Ri ght, right.

MR.  SHAPI RO A nmenber of the ANC
comm ssi oner, an ANC conm ssioner, was not invited
initially to join the commttee.

COW SSI ONER HOOD:  Okay.

MR.  SHAPI RO | actually heard in a
roundabout way that a conmm ssioner had expressed
the observation that he thought it would be
interested in doing that. He thought it would be
hel pful, it m ght be hel pful for himto be there.

Looki ng back, | mght have invited him
right at the beginning. |  hadn't. And so |
cal | ed. And in the course of the conversation, |
invited himto join on.

I would say that was for the last |
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don't know how many but towards the end, maybe the
|ast four or five neetings, something |ike that,
si x maybe.

COW SSI ONER HOQOD: And in t he
citations, would people be fined if they break

certain traffic mtigation rules or procedures? |

notice you give them four chances. | don't know if
that came out of commttee, but | would like for
you to re-look at it. | am just proffering you to

re-look at that, nmaybe narrow it to three.

MR. SHAPI RO Ri ght . We had a |ot of
conversation about that. The short answer is that
we woul d be happy to look at it again. There was a
|l ot of discussion within the Burke Neighborhood
Advi sory Comm ttee. And we wanted to strike the
ri ght bal ance of being responsive and bei ng tough.

Interestingly enough for one of the
nei ghbors, we had initially the fourth step being
separation from the school, that the famly would
not be invited to return the next year and if it
were a senior, we would notify coll eges of what had
happened.

At | east a couple of the neighbors said
that they thought that that nmi ght be too severe and

suggested that the school have sone liberty at that
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point in giving just a hunmongous fine or sonething.
So we are definitely open to calibrating.

I will say one last thing about this
big picture. M hope is that if this goes forward,
that the enforcement commttee itself, six people
with good will, will sit there and be able to work

out some of these details in a way that is very

positive. But we're certainly willing to re-1look
at that.

COW SSI ONER HOQOD: Okay. M.
Chai rman, that is all | have right now. | my have

some | ater.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. PRU TT: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes?

MR.  PRUTT: If | mght also, in
speaking for the board, we debated this policy very
ext ensively over several neetings, the discussions
about the fines. It is not sonething that was
genuinely attune to the Burke culture. It's not
generally attune to independent schools in general.

But we wanted to put sonmething up that was strong
and enforceabl e.
And | should note that that policy

ultimately was approved by the board by unani nous
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vot e.

CHAI RPERSON GRI FFI'S: Good. Thanks you
very much

COW SSI ONER HOOD: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes?

COWMM SSI ONER HOOD: | did have another
one.

CHAI RPERSON GRI FFI'S:  Okay. Good.

COWM SSI ONER  HOQOD: On construction,
construction managenent plan, it mentioned that the
wor kers, the subcontractors woul d not be parking on
Site. Actually, we know how this works. V\hen
t hose guys cone to work, a lot of tinmes they bring
their own tools.

['"'m not sure exactly what you -- |
didn't see anything fully thought through that
woul d et us know, let nme know that they will not
actually be parking in the neighborhood, they will
find other adequate parking because those guys cone
with their tools.

You ride the subway in the norning.

You see them with their levels and you see them

with their tools. | don't know how far and how
heavy sone of the equipment they wll bring of
their own, how far they will have to park to bring
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t hem

| don't bank on them traveling no four
and five blocks carrying no heavy equi pnment.

MR. FEOLA: M. Hood, if | mght, I
think what we had envisioned as part of the
construction managenent plan is very sinply putting
it in the general contractor's contract that the
general contractor had to provide for a commercia
off-street parking facility, |ot, garage, whatever
for its workers and a violation of that would
result in a penalty to the contractor.

So if there were a pickup truck that
was clearly related to that general contractor, the
contractor would be responsible. It would be a
DDOT problem from the costs or what the school
woul d owe that contractor.

In our experience, noney speaks for
t hose contractors. They will make sure that their
fol ks are where they are supposed to be.

MR. GRIDLEY: If | could --

COWM SSI ONER  HOOD: So we are talking
about an identifiable vehicle. I am tal ki ng about
one of those vehicles that is not identifiable,
which is Anthony Hood conming from his own vehicle

with all of this equipnent, parking in the
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nei ghbor hood. That's what | am speaking nore in
terms of

MR.  FEOLA: Wwell, vyes. I think what
M. Shapiro said before. If somebody is really
intent on beating the system | am not sure there

is anything we can do to stop it except that this

is an inpacted area. There isn't a |ot of parking.

You will hear that fromthe proponents.
If I am driving that truck to go to
work and | have got a free parking space and | am

going to be taken by bus to my workplace by ny
enpl oyer, why would | drive around the streets,
Upton Street, trying to find a parking space that
may  not exi st? So it's a conmbination of
convenience as the students parking in the
bui | ding, as opposed to circulating, and adding a
penalty onto the contractor for violation.

But you're right. If somebody is
intent on vehicles so that they can get to the
beach at 2:00 o'clock in the afternoon, | guess
they are going to do that.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. GRI DLEY: If I could add sonething
to that? Bill Gidley.

CHAI RPERSON GRI FFI'S:  Very briefly.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

247
MR. GRI DLEY: This is a frequent

problem W do many schools. W have done many in
the District of Colunbia and in situations where
there is no place to park. So it has conme up in
t he past.

Number one, it is sonmething we put into
our specifications. So any contractor that is
bi dding the job is aware of the issue.

CHAlI RPERSON  GRI FFI S: And what are

specifications?

MR. GRI DLEY: Speci fications are
contract docunents that are issued wth our
dr awi ngs. They're witten docunents that the

bi ddi ng, any successful bidding, contractor has to
conply with to get a contract.

And some of the things that we put in
there, for instance, to help enforce it are that
all contractors, all subcontractors, all workers
won't need to wear badges. And we can also require
that their cars get tagged, nmuch like we would with
parents.

And, of course, it would take follow up
in making sure that sonmebody is conplying. But
there are ways we can identify those people and

cars and ensure that it could be conplied wth.
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CHAI RPERSON GRI FFI'S: Ckay. Let nme --

COW SSI ONER HOQOD: M. Chairman? You
must be cutting me off. So what | am going to do
is --

CHAI RPERSON GRI FFI S: I'"m not going to
cut you off.

COW SSI ONER  HOQD: - - | eave nmy
guestions and | et you go ahead.

CHAI RPERSON GRI FFI S: | am going to
clarify just your |last question. M. Hood asked an
excel l ent question. Cbviously it's an issue that's
in the record that has been brought up. However, |
want to just give sonme direction from here on.

We have a special exception before us.

| f it is granted, it goes to the zoning
regulations. And it runs with the |and. | do not
believe that we can make the establishment for --
although |I'm open to hear it, an objectionable
condition could be created out of a construction of
a project but, rather, the additional conditions
ari se out of the finished product.

So | don't want to go too far into
exploring all of the construction is disruptive.
But what we are looking at is the final product and

what it mght create in ternms of an objectionable
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condi ti on.

M. Hood, | think you evidenced sone
great points to it. And | think they have
addressed it. But, again, there are other neans,

and there is other jurisdiction from other agencies
that control those types of things. And so an
awful lot of this that we may want to control if so
nmoved, we actually don't have the jurisdiction to
do so.

COWM SSI ONER HOOD:  While | concur with
you, | don't know. Maybe |'m bringing my Zoning
Comm ssion hat, which | am supposed to do. Wen a
construction managenent pl an i's present ed
confronted with us, that's what we deal wth.

Ri ght . Be as it may, ny question has
been asked. Thank you.

CHAI RPERSON GRI FFI S: | ndeed. And | am
not trying to stop you from asking a question, M.
Hood, but , rat her, trying to anticipate a
definition of what m ght continue in questions.

Any ot her questions, M. Hood?

COWM SSI ONER  HOOD: Cbviously |I'm --
no. No further questions.

CHAI RPERSON GRI FFI'S:  Anybody el se?

MEMBER ZAl DAI N: | actually have a
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coupl e. It shouldn't be too long here. Real
qui ck.

Can you pull up the schematic design
slide? You may have covered this. Actually, that
was good, the one back there. | want to understand
the line of bollards along the public alley. First
of all, is that on private? That is within the
property line?

MR. GRIDLEY: It's on the property
l'ine.

MEMBER ZAl DAI N: VWhose function are
they perform ng? Are they separating the traffic?

MR. GRI DLEY: They are intended to
separate the traffic as it goes through the queuing
line fromthe alley. W would anticipate that they
woul d be renmovabl e should a situation arise that we
woul d have to get a car out of there for any
reason.

MEMBER ZAl DAI N: It's just always a
surprise to see bollards performng sone other
function other than security sonetines. Okay.

And you also stated in your application
that you are increasing the nunmber of enployees to
70. |Is that correct?

MR. FEOLA: That is correct
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VEMBER ZAl DAI N: Now, t hese ar e

enpl oyees, not full-time equi val ent s, ri ght?
You're talking about people comng to and fronf
" m asking this question because we get into this a
lot with these types of applications in front of
this board where it's presented as full-tine
equi val ent s. That really does us no good because
we are interested in knowi ng how many people are
comng to and from this location for enploynent
pur poses.

MR. FEOLA: Yes, it is enployees, staff
and facul ty.

MEMBER ZAI DAIN: Ckay. M final issue,
just to make sure | amclear, can we go back to the
yards issue? | don't know what slide would be best
to discuss this.

MR. GRIDLEY: Maybe this one.

MEMBER  ZAl DAI N: Does it have the
di mensions on it? Okay. What | am trying to
understand -- and this is going to come up. So we

m ght as well deal with it now You' re saying that
the property line along the alley is the side yard.
Am | correct?

MR. GRIDLEY: That's correct. Until it

goes back --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

252
MEMBER  ZAl DAI N: Until it curves?

Ckay.

MR.  GRI DLEY: Until it hits the point
that it bends at the rear of the existing |ine.

MEMBER  ZAl DAI N: Par al | el with the
front yard or with Connecticut. | guess what | am
trying to understand is how that relates to 405. 6,
which is this really nice struggle wth this
provi sion, which says, "Here in R5-D, you don't
need a side yard. If you do, if you are going to
provide a side yard, it's got to be at |east eight

feet," where you're providing 17 feet, 6 inches.
Am | correct?

So you're fine from the dinension, but
when you |look at the definition of a yard, of a
required -- well, it just says "yard." | don't
want to put words into the zoning regulations'
nout h. It says that these need to be unobstructed
to the sky.

And the question then beconmes, "Well,
how do we rectify that with the bridge, which is
obvi ously going to cover part of it, and not |eave
it open to the sky, if | am reading the plans and
everything right?

MR, FEOLA: The side yard with the
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bridge wll be zero because a portion of the
building will occupy the entirety of the side yard
until it reaches the public space. So we are not
provi ding the side yard.

MEMBER  ZAl DAI N: So in that one
section, you are not requiring a side yard or you
are not providing a side yard?

MR. FEOLA: There is no required side
yard. Now, what happens, just to take it one step
further, is the open area to the north of the
bri dge and the open area to the south of the bridge
become courts.

MEMBER  ZAl DAI N: Because they are
greater than four feet?

MR. FEOLA: Ri ght . And those
di nensi ons nmeet the requirenents for courts in this
zone. So if the bridge is built, we wll not have
a side yard. If the bridge is not built, we wll
have a side yard of 17 feet, 6 inches.

MEMBER ZAI DAIN. OCkay. Now, | know the
Chair always calls me on this. So maybe he can
answer ny question. In terms of courts and
calculating FAR, are they included or not? I
al ways forget.

CHAI RPERSON GRI FFI S: These courts?
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MEMBER ZAIl DAI' N: Well, there is an

issue there in terns of maybe it's not an issue.

CHAI RPERSON GRI FFI S: There is, and
it's not pertinent to this.

MEMBER ZAl DAI N:  Okay.

CHAI RPERSON GRI FFI S: Actually, it's a
gquestion M. Feola will answer for you. Do these
courts count toward the FAR of the building?

MR. FEOLA: No. Courts that are open
to the sky do not count. If they were covered,
they would count.

MEMBER ZAl DAI N: Ckay. | nt eresti ng.
Wel I, thank you for wal king me through that.

CHAI RPERSON GRIFFI'S: Ms. Mller?

MEMBER M LLER: | just want to follow
up on one issue. And that is there have been a | ot

of reference to the Burke Neighborhood Advisory

Council. And I'm wondering if you mi ght enlighten
us as to how that council is related to this
application, who was on the council, who was
invited or not invited. We have just heard

different references to that.
MR. SHAPI RO How t he Bur ke
Nei ghbor hood Advisory Commttee is related to?

Pl ease repeat that. How is the Burke Nei ghborhood
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Advi sory Committee is related to?

MEMBER M LLER: This application. |t
has been cited in the application of neetings with
t hem

MR. SHAPIRO. Right.

MEMBER M LLER: There have been
different references. They're not a party to this
case. They're just sort of floating out there, and
"' m wondering if you have a conmment as to how that
i npacts on this --

MR. SHAPIRO: We do actually -- and you
may be referring to it -- reference them in the
appl i cati on. They are a group of about a dozen
i ndi vi duals, whom we invited to work with Burke in
an advi sory capacity.

W made it clear from the begi nning and
t hroughout that we were not |ooking for these
nei ghbors to be an advocacy group. W did not want
themto be an advocacy group. They were wanting to
make certain that that was not the deal

And so we chose a group, nost from
Upton and other, as we say, key residential areas,
whom we believed would -- and asked if they had an
i nterest in whatever their sense about t he

application would or would not be, to work in an
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open-m nded constructive way wth the school to
give us their sense of neighborhood issues and
perspectives as we created the plan. That is how |
woul d descri be them

They were not an advocacy group. They
were not rmeant to, and | believe they al
understood that they were not neaning to represent
anyone. And so we nmet with them as you saw in the
schedul e of neetings.

I"m not sure if that is a sufficient
answer .

MEMBER M LLER: That is. Thank you.

MR. SHAPI RO You're wel cone.

CHAI RPERSON GRI FFI'S:  Anything further?

M. Etherly?

MEMBER ETHERLY: Thank you, M. Chair.

One quick information request. I
believe M. Shapiro, you may have referenced it in
your Power Point presentation, the issue of the
re-enrol |l ment contract.

MR. SHAPI RO.  Yes.

MEMBER ETHERLY: It would be hel pful to
get a copy of just a blank contract just to have a
sense of what that |[|ooks |ike. But, if |

understand correctly, al | of your returning
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students and/or their famlies were required to
sign that re-enroll ment contract.

MR.  SHAPI RO Yes. New and returning
fam |ies, both, yes.

VMEMBER ETHERLY: Okay. Secondl y, and
perhaps this m ght be a question better put to the
O fice of Planning, but I wll just note that the
O fice of Planning report did make reference to
addi ti onal enployees at other facilities. Coul d
you speak to what those off-site facilities are or
facility m ght be?

MR. SHAPI RO  Yes. Ednund Burke Schoo
rents an office in the building whose address is
4201 Connecticut Avenue. And in that office, our
devel opnent director, publications person, business
of fice, and staff and adm nistrative personnel, one
person to those offices, that's where they work

MEMBER ETHERLY: Okay. You don't
necessarily have to perhaps try it now, but, if you
could, could you give us an account, an accurate
account, of what the nunber of personnel at that
particul ar | ocation is?

MR. FEOLA: We have it. Six.

MR. SHAPI RO Si X.

VEMBER ETHERLY: Si x. And so those are
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six full-time enployees at that |ocation?

MR. SHAPI RO.  Yes.

MR. FEOLA: But the intention, M.
Etherly, is to nove them back to the school and be
part of the 70.

VMEMBER ETHERLY: Okay. So that would
conme under your 70 that you are seeking?

MR.  FEOLA: If this application were
approved, yes.

MEMBER ETHERLY: COkay.

MR, FEOLA: But right now they are
officially in a commercial office building.

MEMBER ETHERLY: Ckay. And, M. Feol a,
your clarification actually is a good segue into ny
| ast conponent. I think clearly you're hearing
from a | arge conponent of the opposition concerned
about your nonconpliance presently.

Could you speak a Ilittle bit -- and
this could be for any nmenber of the panel. When we
tal k about caps, let ne deal with the student part
first. Are you looking for a number that allows
you a certain maxi mnum nunber of students on canpus
at any given tinme or maxi num enrol |l ment nunber?

MR. SHAPI RO Maxi mum  enrol | ment

nunber . And you will forget how that is added.
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The part of our proposal is to provide the
enrol Il ment figures by sworn affidavit twi ce a year.
And we expect that the BZA cap wll be on
enroll ment, enrollnment cap will be on enroll nent,
not on student attendance. And that is the nunber
we are | ooking for.

MEMBER ETHERLY: Ckay. And, then, that
woul d al so be the sanme for your faculty nunber as
well? That would be 70 full-time or conbination of
full-time and part-time?

MR. SHAPI RO Ri ght. Well, Phil has
answered the mmj or part of that question. The only
thing that | wuld defer to him there are
sonetinmes -- and we have counted them currently as
part of our staff.

There is a small night cleaning crew
who don't arrive until 7:00 o'clock, 7:30. And |
am not sure whether we would be obliged to count
them We would do whatever we needed to. But Phil
knows better. I am unclear about whether they
woul d count or not.

MEMBER ETHERLY: Any clarification
there, M. Feola?

MR.  FEOLA: They would count towards

t he nunber. The way the zoning regul ati ons read
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from the parking standpoint, it is the nunber of,
t he maxi mum nunber of, enployees and staff that are
physically on the site at the maximum period of
tine. So for parking cal culations, they wouldn't
count, but from ny understanding of how the BZA
orders read, they would count. So we're not
| ooki ng for an exception.

MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI S: The ni ght
cleaning crew would count as enployees? Aren't
they contract? Do you contract with a conpany?

MR. SHAPI RO:  No.

CHAI RPERSON GRI FFI'S:  You contract wth
who? What ?

MR. SHAPIRO Hire. W hire

MEMBER ETHERLY: So they are Burke
enpl oyees?

MR. SHAPI RO. They are Burke enpl oyees.

CHAI RPERSON GRI FFI' S:  Oh, okay.

MEMBER ETHERLY: But they only cone at
certain prescribed periods during the evening,
after business hours?

MR. SHAPI RO Exactly.

CHAI RPERSON GRI FFI S: But say you have

one position and you're interviewing for an art
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teacher, right? And you find two great folks, but

they only want to work part-tinme. You hire them
both part-tine. How many enpl oyees do you record
for this?

MR. SHAPIRO: Well, this is in response
to M. Zaidain's question. There are two ways of
calculating it. Internally for budget reasons,
there are a | ot of reasons.

CHAI RPERSON GRI FFI S: Ri ght, which |
don't care about.

MR.  SHAPI RO Well, then [I'Il stop
tal ki ng about it.

(Laughter.)

MR. SHAPI RO They woul d be FTEs. But
in ternms of how many bodies are we counting, there
are two folks, there are two folKks. Many -- |
shoul dn't say many school s.

CHAI RPERSON GRIFFI'S:  So then you would
be down to 68 possi ble nore enpl oyees --

MR. SHAPI RO. That's correct.

CHAI RPERSON GRI FFI S: -- when you're a
70 cap?

MR. SHAPI RO That's correct.

CHAI RPERSON GRI FFI S: And the reason

why we are going to be pesty and why we are
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probably going to ask that four or five tines is
because this board has read all of the conditions
or many of the conditions of previous and been
t hrough a coupl e. And it's amazing the |anguage
that happens to define these things and then the
controversy that cones in when it's not defined.

So, believe me, if this goes to a
condition and conditions witing, | hope -- | nmean,
it is our great challenge to wite it very, very
cl ear so everyone understands what the gane is.

MR.  SHAPI RO Ri ght, sir. You may not
be interested in hearing this either, but what
schools really -- Ednmund Burke is not alone in this
-- do struggle with just what you're tal king about
is, zoning aside, -- and we'll bring it back in a
nmonment -- you do sonetines, not often -- nost of
our enployees are full-time because that serves
ki ds better nost of the tine.

CHAI RPERSON GRI FFI S: Ri ght .

MR.  SHAPI RO But schools do struggle
with some specialist teachers when, in fact, you
have a drawi ng person and you have a sculpture
person and you have hired the best. They will
never be there at the sane tine.

So you want to on sonme kind of expert
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| evel -- you say, "Well, they really should count
as only one," but we understand what the deal is.
So they will count as two people because they are
bot h enpl oyees.

CHAI RPERSON GRI FFI S: Okay. And there
are obviously other inmpacts for all of that that we
factor in.

Yes, M. Etherly?

MEMBER ETHERLY: Two final questions
In that kind of scenario, M. Shapiro, where you
speak to an instance where it would be great to
have t wo t eachers who m ght have simlar
specialties but distinct areas of expertise, 1is
that the scenario? Ofice of Planning also
referenced occasional teachers or faculty nenbers.

Is that the kind of situation that you
were speaking to where from time to time you may
have a part-time or soneone who doesn't even
necessarily qualify as part-tinme but mght be a

vol unt eer type of individual?

MR.  SHAPI RO Yes. It's a smaller
subset than that. But it's in that general idea.
| am trying to think of a -- we my have, for

exanple, a comunity service component where we're

wanting to teach the kids about the workings of a
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particul ar community service site or agency.

And we nmy actually hire someone or
have sonmebody on staff who for a period of two
weeks is nmeeting but in that period of two weeks is
comng pretty regularly.

MEMBER ETHERLY: Okay. And then for
you, M. Wells, did your traffic study take into
consi deration those types of bodies?

MR. VELLS: We have 70 bodi es.

MEMBER ETHERLY: Okay. Ckay. Fi nal
question, which mght be an interesting segue, is
what | am struggling with, as you have heard from
all of this, I think, we are going to continue to
get hammered by this issue of nonconpliance.

| am pl eased by the effort to, shall we
say, phase in your novenent from point A to point
B. But perhaps it still begs the question of what
happened. What happened to get you out of
conpl i ance now?

You probably touched on that a little
bit in your earlier presentation, but could you
just perhaps speak very briefly to that again?

You're at 295 now, which is above where
you are supposed to be. How did you get there?

And | mght also want to hear a little bit of
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comment from M. Pruitt in his forner role as well.

MR. SHAPIRO: | honestly will try to do
this in as succinct a way as possible. [f you'll
forgive how it wll sound when | say that it is

sonetinmes conplicated in a way that people outside
the business -- it's a conplicated set of things.
So |l will do my best.

Burke is like all schools in the way
that | am about to descri be. You admt nore Kkids
in any adm ssions cycle than you have places to
fill because you know some kids w Il not accept
your offer of adm ssions. And sone kids at the end
of each year, sone famlies wll Ileave for any
nunmber of reasons: relocation and so on.

So between the yield; that 1is, the
percentage of the nunber of offers you have made
who accept your offer and attrition, the nunber of
fam lies who | eave at the end of the year, you are
wor king sonmething that is a science but an art as
wel | to look at past denpgraphics and past
statistics and so on.

W canme after about 14 years, I
bel i eve. It was before |I got to Burke. And | am
pl eased to have gotten to Burke. After 14 years of

conpliance with the '83 offer, a conbination of
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much higher vyield than was expected and |ower
attrition than was expected bunped the school for
the first tinme over 270.

The school at that point, right or
wrong, saw this as a blip and the next year in
adm ssions cycle ratcheted back the number of
adm ssions, looking for a return to the previous

yield. And this thing would kind of right itself.

But it didn't. It didn't help. Attrition stayed
relatively |ow. And the yield was again quite
hi gh.

So the board stopped and started

t hi nki ng of what was going on. Burke was becom ng,

it will be, 35 years in the District. Bur ke |
bel i eve was becom ng better known. Its prograns
were being better received. It has been a

wonder ful school and received well.

The school then decided that what it
woul d do would be to seek relief by comng to the
BZA. They felt, again rightly or wongly -- |I'm
just explaining, not excusing, | guess -- that
their understanding was that schools who were out
of conpliance -- that it was not incredibly unusual
for schools who were out of conpliance to come to

t he BZA out of conpliance seeking relief.
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And so that's what the school sought to

do. We wanted to conme to the BZA with a plan and
havi ng had di al ogue and so on. So we did not cone
t hat next day.

In the interim that is, '98, '99, to
2000, when we were comng -- it started in '97.
Again in '98, we say, "Wait a second. This is not
a blip." In '"99, the school nm ght have -- while it

was intending to seek relief from BZA m ght at that

poi nt have said, "Let's start rationing back just
in case.” But they didn't. W didn't. And so we
didn't. We said, "Let's not get any bigger." So

we just really said, "This can't happen" and pulled
back enornously. So we stayed pretty constant at
that figure, cane before the BZA at that figure.

It was our sense that if the BZA ha
granted that application, that they would have seen
this as not a terribly unusual way that school
sought relief.

When the BZA in Septenber 2001 denied
the application, we already had sitting at Burke
the students who had been enrolled for the
2001- 2002 school year. And certainly we were not
going to throw them out, of course.

As we | ooked at the adm ssions for the
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followi ng year, the 2002-2003 year, we |ooked to

see what would be, how we could ratchet back in a
way that was respectful, that brought wus to
conpliance, that did not penalize current famlies,
and that really didn't jeopardize the Ilong-term
viability of the school.

So we decided. We could have. I
shouldn't say we couldn't have. We decided, for

exanple, that we would not do away with the sixth

gr ade. We could have said, "Well, next year we
wi Il have no sixth grade adm ssions, but we felt
that that would have a chilling effect,” so on and
so on.

MEMBER ETHERLY: Ckay.

MR. SHAPI RO So what we decided to do
was to reduce by five and then again for next year
another five. So that's the story.

MEMBER ETHERLY: Possibly M. Pruitt
may want to get in here, but | really appreciate
the explanation as relates to the adm ssions
process because, as you said, it's a conbination of
art and science having had sone experience in that
area nysel f.

So in ternms of characterizing vyour

current adm ssions because where ny question is
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going is you have a nunber of adjacent neighbors
who are wondering, "OCkay. Wwell, now you are
telling nme you are in perhaps a ratchet-back node
from adni ssions. How do we know that vyour
prognostications or your forecasting is going to be
correct and that we are not going to be back here 3
years from now | ooking at 370 or 4007?"

MR. SHAPI RO A request for an
addi tional increase, you're saying? \What we have
-- and | am not sure whether the -- | am very
m ndful of what M. Zaidain said earlier about we
don't want DCRA on free tickets.

VWhat we have stipulated in our plan is

that we would not return to the BZA wth an

addi ti onal request for further i ncrease i n
enrol Il ment until 2012 at the earliest.
So the longer version, which | won't

give you, is that we want to be a school of 320.
Three-sixty made a lot of sense in terns of we
could work it pedagogically. And it was very
appealing financially wthout undercutting our
program and our spirit in our comunity.

But 320 is a great nunber, and it's our
intention to stay there. And we stipulate we wll

stay there through 2012 at | east.
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MEMBER ETHERLY: Thank you.

CHAI RPERSON GRI FFI' S: Very wel | .
Anyt hi ng el se?

MR. PRUI TT: | would just add one very
brief comment. And that is we have tried at the
board level to be nmobre concerned about governance
of this school. | think that is a very inportant
conponent that was mssing during the early years
of this effort that we are now grappling wth.

W think that we are now getting the
kind of information, nonthly reports and other
oversight, in place that we are, in fact, wlling
to put funds that we have to charge the famlies at
risk, that we will indeed conply with these pl ans.

And, again, we are tal king about costs
t hat cone out of people's pockets now. So putting
those funds at risk as a board nenber is very
di cey. And a nunmber of ny colleagues were very
nervous about that because not only after several
of them paying tuition, but as fiduciaries of the
school, a trip to Las Vegas is not in the works any
time soon. So | want you to be m ndful of that.

CHAI RPERSON GRI FFI'S: Good. Thank you.

Last question, Ms. MIller?

VMEMBER M LLER: You presented a whole
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conpl i ance enf or cenent system for traffic
violations and parking violations. Is there
sonething in vyour plan for goi ng over t he

enrol | ment cap?

MR.  SHAPI RO Yes. | don't know if we
wanted to have the slide, but there is an equally
specific plan for enforcenent. W will present
twice a year by sworn affidavit the enroll nment
figure if that is over the cap. Let us say the cap

wer e 300. The school woul d be fi ned.

Clearly t here i's no financi al
i ncentive. There has been sone feeling -- we
di sagree with it, but we wunderstand it -- that
t here has been sone feeling that, well, pay a fine,

but if you get 3 kids, that's $60,000 in the cash
register.

And so what we have done is to frane it
so that any over-enrollnment, the tuition resulting
fromthat over-enrollnment equals the fine.

MEMBER M LLER: Ri ght . Thank vyou. I
remenber now.

CHAI RPERSON GRI FFI S: That's okay. We
are going to take a break now so that we don't ask
guestions that we have al ready asked. Let's take

15 m nutes. When we cone back, let's just note
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clearly we are getting close to the 4:00 o'clock
hour . That will give you a handle on what we are
doing the rest of the afternoon.

(Wher eupon, the foregoing matter went

off the record at 3:48 p.m and went

back on the record at 4:15 p.m)

CHAI RPERSON GRI FFI S: Let's resune. e
are at the point of <cross-examnation of the
witnesses if | haven't lost all nenory of what we
have done all day in that short, little break, in
which case we are going to start with the sane
order that we have established with the parti es.

So we wll have the ANC first in
Cross-exam nati on. When they are ready and
prepared, they can conme forward. Wat | would |ike
to do if we can to keep sone order with it and to
save sone time, | will have wi tnesses come up. But
we are going to cross one at a tinme, finish them
They can change. But let's have two up at the
table at each tine. And when one finishes, we wll
just keep rotating. Then you get to do it all over
again for the next person.

So is the ANC prepared to nove forward
with cross-exam nation?

MS. PERRY: M. Giffis?
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CHAI RPERSON GRI FFI' S:  Yes?

MS. PERRY: If it's okay with the BZA

or the board, we would like to have NULS go first.

And t hen

t he order,

start the

the ANC will do the cl eanup.
CHAI RPERSON GRI FFI' S:  Zi ng.
MS. PERRY: \Aatever.
CHAI RPERSON GRI FFI S: Okay. Let's set
t hen. We are going to have NULS w ||

Cross-exam nation. W will then go to

the Van Ness Tenants. We will then hear from Jay.

W will
m ght all

you want t

Let's go.

then hear from Sirius, NARDS, ANC It
be asked already by then. Are you sure
o do that?

MS. PERRY: Yes.

CHAI RPERSON GRI FFI S: Okay. Good.
Is M. Hitchcock here?

VS. V\EI SMAN: No, but NULS has a

representative.

CHAI RPERSON  GRI FFI S: Have a seat.

Turn a m ke on.

MS. SMOLI K: Hel | o. Jodi e Snmoli k, 2945

Upton Street.

about the

(202) 234-4433

CHAI RPERSON GRI FFI S: Yes?
MS. SMOLIK: | will be crossing traffic

traffic conditions.
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CHAI RPERSON GRI FFI'S: | see.

MS5. SMOLIK: And so we kind of have it
divided wup, different people based on traffic,
architecture, enforcenent, conpliance.

CHAI RPERSON GRI FFI S: | see. So you
have i ndividuals who are going to cross each of the
different wtnesses?

MS. SMOLI K:  Yes.

CHAI RPERSON GRI FFI' S:  Okay.

MS. SMOLIK: But | will be the only one
for traffic, for exanple.

CHAI RPERSON GRI FFI S: | ndeed. Then
let's set up who the first witness is. You guys
are going to set your order.

MS5. SMOLI K:  Okay. Actually --

CHAI RPERSON GRI FFI S: Actually, | am
going to let them --

MS. SMOLIK: |I'msorry.

CHAI RPERSON GRI FFI'S: -- set the order,
the witnesses, just because | can't concentrate on
doi ng another order here. Do you want to do --
okay. We're going to do traffic. We're going to
do architect and then adm nistrative. "Il call
the last two admi nistrative. Very wel | . That's

going to be the order. Ckay.
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VS. SMOLI K: I would I|ike to ask

perm ssion to use sone of the graphics to point out
for traffic circulation.

CHAI RPERSON GRI FFI'S:  Yes.

MS5. SMOLIK: Is that possible?

CHAI RPERSON GRI FFI S: It's absolutely
ready for you.

MS. SMOLI K: As | said, we do have a
traffic expert witness, who would |ike to be a part
of the cross because it is a very conplex plan, but
one question | will ask -- and I would like to kind
of keep the record open to perhaps ask another
question about this -- is, M. WlIls, you are
fam |iar with the Connecti cut Avenue st udy,
correct?

MR. VELLS: Yes.

MS. SMOLI K: And is there any way that
you could account for the differences in sone of
the data, your data, analysis based on the
Connecti cut Avenue  study? There are sone
differences that are of significance.

CHAI RPERSON  GRI FFI S: VWhat are the
differences? What do you want himto address?

MS. SMOLI K: well, for example, during

the peak tinme on Connecticut Avenue, there was, for
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exanple, a 33 percent difference between the
Connecti cut Avenue-Van Ness intersection, M .
Well's' data, his analysis, based on the Connecti cut
Avenue study. So | wanted to know if he was aware
of the disparity in the data.

CHAI RPERSON GRI FFI S: Can you explain
t hat difference?

MR. WELLS: Yes. Qur database and the
Connecti cut Avenue study database are different.
Qur counts were taken on different days. We
attempted to coordinate the count days, but they
are different. And, as you know, traffic differs
fromday to day, and there's --

CHAI RPERSON GRI FFI S: So you're saying
that the data that is cited in the difference is
not directly conparabl e?

MR. VELLS: We did not count on the
sane day. So, therefore, it's not directly
conparable. That's correct.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. SMOLI K: But isn't it correct to
say that the Connecticut Avenue study was taken on
mul ti pl e days because it is such a large study and
t hey averaged counts? There were four different
time periods?
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MR. VELLS: That's correct.

MS. SMOLI K: So perhaps they have nore
dat a?

MR, VELLS: They do have nore data. I
woul d say our basic conclusions are consi stent.

MS. SMOLI K: Anot her question that |
have, just going by the data -- and then I'll nove
on -- had to do with perhaps how you counted the
signalized intersections, the cycle lanes, the tine
changes. s that the exact sane program that the
Connecti cut Avenue study used?

MR, WELLS: We both used the Synchro
nodel . Synchro is a brand nane, if you will, for a
sof tware package to analyze traffic. DMIMtHarri s,
who are DDOT's consul tants, then use the sinulation
conponent. This is terribly dry and technical.

They use the mcro sinulation nodule of
that nodel, which sinmulates individual vehicles
novi ng through the system whereas, we use the
hi ghway capacity nmanual nodule to estinmate del ays.

CHAI RPERSON GRI FFI S: Ckay. But in the
sinmul ati on nodel, they actually sinmulate conditions
and they can project out numbers on that
simulation. |Is that correct?

MR. WELLS: You do not project traffic
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based on the Synchro nodel, but you analyze a given
flow of traffic in given traffic conditions.

CHAI RPERSON GRI FFI' S:  Okay.

MS. SMOLI K: But is it correct to say
that if you use different nmodels, |ike how |ong the
lights were <changing and such, t hese nmajor
intersections? You mght have nore traffic going
t hrough than, say, the Connecticut Avenue study?
And that could be a result in this skew of data?

MR. VEELLS: I obj ect to t he
characterization of "skew of data," but the npdel
itself would not account for differences in traffic
counts, if you wll. It would account for how one
anal yzes or processes that information.

W were mndful that the Connecticut
Avenue study was being conducted at the sanme tinme
as our study was being conducted. Theirs was nuch
br oader in scope.

The I nt ent was to anal yze t he
corridor-wide traffic inpacts of nore traffic,
traffic growth. They included Burke School in the
anal ysi s. They included Sheridan School. They
included an apartnment building that is built but
not yet occupi ed.

And then they also |ooked at optim zing
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traffic signal timngs, responding to conmunity
i ssues, making road inmprovenents, off-site road
i nprovenents that would have been off-site for
Bur ke.

So our scopes were different. And our
anal ysis procedures were, accordingly, different.

M5. SMOLI K: But it also seened that
reading the Connecticut Avenue study that Abby
Lerner, who did the study, read about your
di stribution. So he is basically using your data.

And it doesn't seem that he conpared it to his
Connecti cut Avenue study data.

MR,  VELLS: Well, let's be specific
about what the study says so no one is confused.
The Connecticut Avenue study did indeed anal yze the
Burke traffic. Now let's talk about t he
differences in traffic that we estimted versus
what they estimated.

We estimated 11 to 14 peak hour trips,
11 in the norning, 14. They estimated 18 in the
norning, 13 in the afternoon, sonme differences
there, very small.

They characterized this traffic as well
as the traffic that would be generated by Sheridan

as well as the traffic that will be generated by
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the apartnment building once it's | eased up as being
negligi ble, negligible. It will result in a
difference in traffic at any given intersection of
two percent or |ess.

Abby Ler ner of DMIMtHarri s
characterizes anything in the zero to five percent
change as negligi bl e.

MS. SMOLI K: But perhaps this is a
question for M. Lerner to |ook again at the data
perhaps. So noving on to -- you know, | wll just
skip on to Connecticut Avenue. The approach is the
entrance is on Connecticut Avenue with two | anes of
par ki ng capability.

The question | have for you is that
Connecticut Avenue is two |anes northbound. The
Van Ness intersection, being an extrenely congested
intersection, what is going to happen when there
are people trying to nake left turns on Van Ness?
What is going to happen to that one |ane of
nort hbound traffic?

MR.  VELLS: I think the Connecti cut
Avenue study addresses that. They address the
| evel of service in queues. The queues do not
spill back according to their study to this

driveway. There are two northbound | anes. The
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ri ght-nost |ane would be a through | ane. And you
would have the ability to turn right on the
ri ght-nmost |ane on Connecticut Avenue, either at
Upton, the driveway, Van Ness, and so forth.

I do not perceive a problem there.
And, again, a traffic control officer will be there
nonitoring the operation of that intersection.

MS. SMOLI K: What about an illegally
parked car because there is street parking and
illegally parked cars do occur? How long would it
take one to get towed? How would that inpact the
gueue trying to get in to Connecticut Avenue if
there is a car parked illegally northbound?

MR. VELLS: That's a day-to-day thing.

It happens sonme days. That's not Burke-rel ated.

MS. SMOLI K: But it would inpact your
novenment into the buil ding?

MR.  WELLS: The driveway, the parking
regul ati ons, the off-peak parking regulations, wll
have to permt this, this driveway. So there would

be a loss of maybe two or three parking spaces

t here.

If there is a car parked illegally on
Connecticut Avenue, let's say, at 7:30, when
they're supposed to be off of there by, | believe,
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7:00 o' cl ock, sonebody entering this driveway would
have to do so from -- they would have to be in the
left lane, go around that car, and make the right
into the driveway.

MS. SMOLI K: Ckay. This graphic shows
the two lanes, two |anes that are adjacent to the
public alley. If | turn to this page, your
graphic, the second lane is really whited out. But
if you imagine the two |anes of vehicles there and
then the public alley traffic, you essentially have
basically three cars, three |lanes of vehicles.
And, as you can see the public alley, a resident or
anyone from Van Ness or anyone using the alley has
the option of turning right or left.

You're saying that the sanme thing
happens with the Burke Shool traffic. Isn't that
i ke a maj or dangerous intersection?

MR, VELLS: No. DDOT and | agree that
this is a safe situation. Explaining the operation
of the drop-off lane, in fact, in that segnent of
the driveway, there is, in fact, a double file of
cars. There ten cars can stack in the right-nost
| ane. And then another five cars could potentially
stack in the | eft-nost |ane.

MS. SMOLI K: Well, right now I am not
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aski ng about stacking.

MR. VELLS: Excuse ne. I won' t
interrupt your questions if you won't interrupt ny
answers.

MS. SMOLI K:  Sorry.

MR. VELLS: The ten cars is nore than
enough to accommpdate any queues that can
reasonably be anticipated in this driveway. I
expect the left-nmost lane to at nost tines al nost
al ways act as a bypass lane. That is, if sonebody
is stopped to pick up or discharge a student and
you're behind them and can't get around to get out,
you can use that bypass |lane to do so.

As you <can clearly see from this
diagram the two lanes nerge to a single |I|ane
before -- prior to the section of the driveway that
is adjacent to the existing public alley.

The throat of the driveway, if you
wll, is ten feet wde. That is w de enough for
one car, not two cars.

MS. SMOLI K: Well, | guess nmy question
was, again, a vehicular conflict point with the
cars having to nmerge on the Burke property with the
cars nerging onto Upton Street from the alley and

t he Burke property.
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| see the unfornmed police officer, but
tal ki ng about enforcenent, what happens when D.C
goes on high alert or code orange? Oficers are
gone for weeks at a tine. What woul d happen
wi t hout a unifornmed police officer?

MR,  VELLS: The driveway will be
clearly signed to yield to the public alley. So
the public alley has the right-of-way. The
driveway will have to yield to that public alley.

MS. SMOLI K: But there is no person
directing traffic?

MR. VEELLS: There is no person
directing traffic at the stop sign at the end of
your street. People obey the regulations.

MS. SMOLI K: Well, a question, too.
And it does show Burke traffic being able to nmke
two turns, either right or left, onto Upton. Just
a "Yes" or "No" question, are you aware that the
Connecti cut Avenue study recommends a no left turn
onto Connecti cut Avenue from Upton Street?
Therefore, all cars wll have to exit (going

east bound on Upton?

MR,  VELLS: | will agree to one-word
answers if you will agree to one-word questi ons.
Yes, | am aware that the Connecticut
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Avenue study recommended no |left turn from Upton to
Connecti cut.

MS. SMOLIK: So there are basically two
approaches where then parents or alley traffic wll
either have to go down Upton or perhaps cut down
the alley that runs by Tilden Street to get to
Connecti cut Avenue?

MR,  VELLS: Can you repeat that,
pl ease?

MS. SMOLI K: Basically, that |eaves
only two approaches to go sout hbound on Connecti cut
Avenue. You either have to turn at the school and
go down Upton or at the alley.

So you've got again two |anes of
traffic going down Upton to 29th Street to Tilden
then to Connecticut, or there's the shortcut
through the Tilden alley right to the intersection
at the light at Tilden and Connecti cut.

MR,  VELLS: We, in fact, assunme that
Burke parents who wish to turn left on Connecticut
Avenue after exiting this driveway, in fact, wll
first turn left on Upton to go to 29th to Tilden to
make the left with the benefit of the signal at
Ti | den and Connecti cut.

MS. SMOLI K: But there's no officer at
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that alley or enforcement officer to keep traffic
fromusing that alley?

MR. WVELLS: The alleys are very close
t oget her. And an officer stationed at Upton, at
the Van Ness to Upton alley, can clearly see the
entrance to the alley from Upton to Tilden.
They're very cl ose together.

IVS. SMOLI K: But should they be
watching out while they are trying to direct
traffic that they would have to turn around? And
then how far away is that alley? Do you know the
di stance?

MR.  VELLS: | don't know. |  woul d
estimate 50 feet or so.

MS. SMOLI K: Okay. Pedestrian bridge,
whi ch we have had a debate on and we do have sonme
serious questions as far as how this would be
approved, but what if there is no pedestrian
bri dge? How do student pedestrians get safely
across from one place to the other during school
drop-off?

CHAI RPERSON GRI FFI S: Actual ly, that's
not a question | want to venture into because what
we're going to do is we're looking at the

application that is in front of wus, rather than
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doi ng ot her scenari os.

MS. SMOLI K: Okay. Sur e. The TMP,
traffic managenent plan -- and it was kind of
gl azed over. You show sites that can't be used,
but it doesn't necessarily show the sites that you
are saying that traffic should use. That's the one
they can't use. But basically your drop-offs are
now, instead of being on Upton, they are at Til den.

Go ahead and list the different sites.

CHAI RPERSON GRI FFI S: What, the 11 or
the --

MS. SMOLIK: No. Basically the TMP has
traffic now being dropped off -- | think | have
them here -- on Tilden and 29th Street.

CHAI RPERSON GRI FFI S: Ckay. You are
| ooking at the information that is on that diagranf

MS. SMOLI K: Well, this diagram shows
where they can't drop off.

CHAI RPERSON GRI FFI' S:  Okay.

MS. SMOLI K: But it doesn't show where
they are permtted to drop off. And I --

CHAI RPERSON GRI FFI S: Okay. Do you
have a questi on about specific areas of drop-off?

MS. SMOLIK: Yes, | do.

CHAI RPERSON GRI FFI S: Let's get right
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to that, then.

IVS. SMOLI K: Ckay. These points
include Van Ness Street west of Connecticut. It
i ncludes Tilden Street.

CHAI RPERSON GRI FFI S: Okay. | don't
want you to testify, though.

MS. SMOLI K: No. Well, what ny
guestion is --

CHAI RPERSON GRI FFI S: | thought you had
a question.

M5. SMOLIK:  -- to M. Wells, if you've
got drop-off at Tilden and you' ve got Van Ness,
29th, and Tilden, and you ve got a Kiss and Ride,
can you please give ne the distances from each one
of these sites to the school, where students have
to actually walk and cross traffic?

MR. VEELLS: Per haps t he aeri al
phot ograph woul d be the best vehicle to do that.

MS. SMOLI K: | mean, do you know how

many bl ocks it is?

MR, WVELLS: The school is here. It's
roughly 400 feet. It's roughly 400 feet, the bl ock
bet ween Upton and Van Ness. The Metro is here.

And | can't see that at that distance.

IVS. SMOLI K: So basically, at a
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mnimum it's two to three bl ocks?

MR. VELLS: It's two blocks to the Van
Ness Metro station. The Van Ness Metro station is
| ocated beneath Connecticut Avenue. There's a
portal that connects the mezzani ne on both the west
side and the east side of Connecticut.

CHAI RPERSON GRI FFI S: Ri ght . That's in
the record.

MR,  VELLS: It's possible to use the
Metro w thout crossing Connecticut Avenue. I n
fact, one can use the free area in the nezzanine to
get from one side of Connecticut to the other
wi thout crossing it. And that's about two bl ocks.

MS. SMOLIK: So basically this is a TMP
plan where the traffic now is presuned to being
dropped off at kind of renpote sites, blocks away,
and they have to wal k to school ?

MR. VELLS: | would not characterize
the --

CHAI RPERSON GRI FFI S: Okay. Let's nove
on. Let's keep this --

MS. SMOLIK: Al right.

CHAI RPERSON GRI FFI S: - - ad lib
testi mony questions.

MS.  SMOLI K: well, hey, I'm not a
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awyer. |'msorry.

CHAI RPERSON GRI FFI S: Nei t her am |I.
Just to be very clear, you're trying to nmake a
statenment and have him agree with it. He's not
going to agree with that statenent. Save it for
your case presentation.

MS. SMOLI K: Okay. The Kiss and Ride,
your report shows you did a survey of students who
use it. And you said that there are 11 students
who use it. O those 11 students, it said that,
your plan said, that the sout hbound, peopl e
traveling southbound, on Connecticut will drop off
there and the students will walk to school. Vhat
is the other option to get to the school if you're
goi ng sout hbound on Connecticut if you don't drop
off at the Kiss and Ri de?

MR. VELLS: The Kiss and Ride is an
option. Another option, what some parents do, they
actually turn right on Van Ness, pull over to the
curb, an illegal parking space, and drop students
off. That's another way to do that.

MS.  SMOLI K: So the drop-offs are
occurring on Van Ness for southbound traffic, too?

MR. VELLS: That does happen today. I

woul d anticipate that it wuld continue in the
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future in a legal curb space.

MS. SMOLI K: Okay. Anot her part of
your transportation nmanagenment plan is a shuttle
bus. Your report shows 17 students using the bus.

And it generates 17 trips onto Upton. The shuttle
bus then returns through the public alley back onto
Upton on the site on Shoenaker. So that's 34
trips.

Are shuttle buses supposed to reduce
vehicular traffic or what is the purpose of the
shuttle bus?

MR, VELLS: The 34 trips are actually
directed away from the school. Here 1is what
happens. Again, using the aerial photograph, this
i s Shoemaker Pl ace. In case you were wondering,
board nmenmbers, where Shoenmaker Place is, it's here.

Parents, particularly parents who have
used Tilden to cross Rock Creek Park -- they may
live on the east side of Rock Creek Park. I f they
don't have a car pool forned, they find it
attractive to sinply drop off their students here.

Then the shuttle bus, of which there
are three or four trips, travels up to Tilden, up
to 29th, drops off today in front of the school

circul ates back through the alley system in this
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way, and picks up students. The 17 trips, inbound
and out bound, autonobile trips, are, in fact, the
parents dropping off the students at Shoemaker
Pl ace.

MS. SMOLI K: But basically a traffic
savings for Upton, you have one student per one
shuttle trinp. Your report shows 17 trips, 17
students i nbound?

MR,  VELLS: As | recall, they were
pretty much singl e-occupant vehicles that were nore
or less converted to high-occupancy vehicles by
putting the students in the shuttle buses and then
driving them en nmasse to the school

That was part of t he vol unt ary
transportation managenent plan that, in fact, has
been i npl ement ed. That was a DDOT and school
suggestion in the |ast case.

MS. SMOLI K:  Ckay.

CHAI RPERSON GRI FFI' S:  Okay.

MR. WELLS: Just carrying that forward.

CHAI RPERSON GRI FFI S: Let's get
clarification because what she asked you is not
what you answered, but --

MR. VELLS: | apol ogi ze.

CHAI RPERSON GRI FFI S: -- jit's the sane.
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No, no. You answered the question but not what
she asked. Let's get clarification. You have 17
peopl e dropping off at that point. The ki ds get
into the shuttle bus. How many tines do the
shuttl e bus go up to the school ?

MR. VEELLS: About three or four tines.

CHAI RPERSON GRI FFI S: Okay. Three or
four tines.

MS. SMOLI K:  Your report says 17.

MR. VEELLS: Sevent een are t he
aut onobi | es.

CHAI RPERSON GRI FFI S: Ri ght . lt's 17
auto vehicles dropping off. And then the shuttle
bus gets all of those together and takes themup to
t he school and then goes back. All right.

MR. VELLS: Didn't mean to be crafty.
Thank you for asking the question so | could
clarify it.

M5. SMOLIK: Well, let's talk about the
approach in the voluntary conpliance plan. Wth
the student survey, it seens to be inaccurate
because five students said they were dropped off in
the alley, at Van Ness and in the alley. But you
observed 19 drop-offs.

Wth the voluntary conpliance plan, are
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there caneras on Van Ness Street? | nmean, if you
saw actually 19 drop-offs, that's a big difference
than the five who reported it?

MR. VEELLS: No good deed goes
unpuni shed. We're trying to be accurate, fair, and
bal anced in our report. We did trust the students
in their replies, but we did verify their replies.

And we found that there was nore alley activity
than, in fact, the students reported. W reported
what we saw.

CHAI RPERSON GRI FFI' S:  Okay.

MS. SMOLI K: And you may not know the
answer to this question, but will there be
vi deotaping surveillance on Van Ness in the
dead-end alley, behind the school, on the Tilden
all ey, and on Tilden Street?

MR.  VELLS: Il think it's best the
school answer that question.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MS. SMOLI K: Can the school answer
that, then?

CHAI RPERSON GRI FFI S: When they cone
up.

MS. SMOLI K: VWhen they conme up? Oh,
okay.
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No, not at this tine. Again, | would
like to ask to keep the record open about sone of
t he traffic anal ysi s, especial ly with t he
Connecti cut Avenue study.

CHAI RPERSON GRI FFI S: Okay. Let's get
the next person, next wtness, up. It is the
architect. |Is that correct? Good.

MR.  SHI NBERG. MIton Shinberg, 2949
Upton Street.

The first questions | have are about

t he parking, regul ated parking, count under zoning.
Is the basic theory that the existing building
under the 1983 order is okay, it suffices in terns
of its own parking, and that what is being added on
the new site is only the new | oad?

MR.  GRIDLEY: Yes, that's correct.
It's the assunption that the existing building,
whi ch has a parking requirement, zoning mandated at
24 woul d be maintained. For our new cal cul ation on
the new site, we are assumng that the 35 new
faculty will be allocated towards it for a new
requirenment of 23 which is two-thirds of the
faculty count, and that the other requirement, the
| argest assenbly space on the site remains at the

exi sting school and the existing gymasium
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MR. SHI NBERG In evaluating the spaces

that are in the new building, you have both
full -size spaces and conpact car spaces. And those
are 8 by 16?

MR. GRI DLEY: The conmpact are 8 by 16.

Full-size are 9 by 19. Yes.

MR. SHI NBERG  Okay. And sonme of those
8 by 16 spaces, actually, can you go to a
gar age-l evel imge? Thanks. How many of those 8

by 16 spaces are tandenf

MR. GRI DLEY: All  of the 8 by 16
spaces, which you can see, they have a small "c"
next to them It's hard for you to see, but
they're back here in part of the stack. How many

of them are? What is the question?

MR. SHI NBERG: I guess a  better
gquestion of that would be, how many of the conpact
spaces qualify under regulation as not being
stacked? What woul d be your count?

MR. GRIDLEY: | believe that all of the
conplying spaces that we're counting are not
conpact. Is that right? Oh, there are sone?
OCkay. There are 4 on this level and 4, so a total
of 8 out of the 36.

MR. SHI NBERG. Now, of those eight, are
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you famliar with the rule and the regulations,
chapter 21, that requires that conpact spaces to
qualify nust be in contiguous rows of five?

MR. GRIDLEY: No, | am not.

MR. SHI NBERG: If that were the case
would it be fair to say that none of those conpact
spaces woul d count?

MR. GRI DLEY: Well, | think that it
will be possible for us to configure this garage.
And if we need to change the |ocation of a columm
slightly, 1 believe that we wll be able to get
that and create a conplying plan that will need to
be, of course, approved by the zoning adm nistrator
as we go forward to get a building permt.

MR.  SHI NBERG So as of the nonent,
t hough, in this plan, the conpact spaces, presuni ng
that five-car contiguous rule, wouldn't count?

MR. GRI DLEY: | can't say for sure |
know that is true.

MR. SHI NBERG. Then | ooking at the 9 by
19 spaces, a nunber of those are tandem al so. How
many of those qualify based on being 9 by 19,
havi ng ai sl e access, and not being tandenf

MR. GRI DLEY: Well, we can count them

up.
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MR. SHI NBERG. Yes, please.

MR. GRIDLEY: W have 28.

MR. SHI NBERG. Ckay. So 28 spaces. |If
t he conpact spaces didn't count, it would be 28
I"d like to go now to determning the load. If the
theory is that only the additional stanps are
required, then 23 is the calculation for the nunber
of spaces you would have to provide. | s that
correct?

MR. GRIDLEY: That's right.

MR. SHI NBERG: Okay. To evaluate this
building and to |l ook at the | argest assenbly space,
which is the standard under zoning, what is the
| argest assenbly space in this building?

MR. GRI DLEY: In this building, it is
the assenmbly room which is on the second floor,
Bl ack Box Theatre.

MR. SHINBERG OP thinks that has got a

capacity of 150 people. |Is that about right?

MR.  GRI DLEY: It's not fixed seating,
but it will seat in a variety of capacities as nuch
as 150.

MR.  SHI NBERG. Under the zoning, I

understand that the rule would be one space, one

par ki ng space, for every ten seats?
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MR. GRI DLEY: That woul d be cal cul at ed

on a square footage basis, in this case wthout
fixed seats.

MR. SHI NBERG Ri ght . As | understand
it, based on OP's position, which | think is
correct, then that would be 15 spaces, in addition
to the 23, which would greatly exceed the 28, which
are provided, assunmng that the conpact spaces
don't count?

MR. GRI DLEY: Can I j ust get
clarification? Do you happen to know the size?
My | ask a question of ny associate? Do you
happen to know the size of the black box?

MR.  SHI NBERG. Suffice it to say that
the Black Box Theatre capacity will certainly be
enough at once space per ten people to take the

requi rement for this building over the nunber that

are provided assum ng sone final ideas about the
conpact spaces certainly. And even with that, I
think it would still be in excess.

Let's go to the question of whether
this assenbly space is the appropriate one to
count . Is this building an addition? 1Is the new
bui | ding an addition?

MR. GRI DLEY: In a technical sense of
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t he word?

MR. SHI NBERG.  Yes.

MR. GRIDLEY: No. It's a new building.

MR. SHI NBERG: Ri ght . So its
obligations under =zoning would be stand-alone
requi renents?

MR. GRI DLEY: W think that it 1is
appropriate to count it in with --

MR. FEOLA: M. Chairman, |'m going to
object to this line of questioning. We' re maki ng
| egal conclusions through a cross-exam nation of a
Wi t ness. M. Shinberg is perfectly capable of
maki ng a | egal conclusion when he has --

CHAI RPERSON GRI FFI S: Ri ght . | tend to
agr ee. What you are asking to do is have him
t hrough his design give the zoning interpretations,
in which case, actually, he has not been put forth
as a witness towards that at all, although in the
real m of architecture and the design of what he is
doing, | have let it go a little bit but as we
start doing the classification of counts, conpact,
and the interpretation of the continuous rows of
five.

And now to this, | think, M. Shinberg,

the question that you are asking, which may have
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sonme relevancy for the answer by the architect, --
and | would like to go back to it -- is to just
|l ook at the O fice of Planning. And whet her you
reviewed the Ofice of Planning's analysis and
their parking count and you find that to be in
agreenment or not agreenent of their analysis. And
then we could probably nmve on to the next
guesti on.

MR. GRI DLEY: Well, | don't agree with
it. | believe that it should be cal cul ated based
on the additional faculty with the |argest space
bei ng | ooking at the school and the parking across
the site as a whol e.

| would point out again that it would
be reviewed in application for permt. And in any
case, | believe that we have 36 conplying spaces
bel ow grade with 3 conplying spaces above, for a
total of 39.

CHAI RPERSON GRI FFI' S:  Okay.

MR. SHI NBERG: [ 1 ask just a
categorical question. The three spaces that are at
grade, are those dedicated to van use?

MR.  GRI DLEY: For the bus parking.
There's two of them that actually would be

conplying. One of themis stacked.
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MR.  SHI NBERG. So they would not be

avai l abl e for faculty or staff parking?

MR. GRI DLEY: But they are conplying
spaces.

MR. SHI NBERG And in the back of the
existing building, if | recall the site plan, the
nunber of spaces in the 1983 order, which was 24,
has been reduced to 21. |Is that correct?

MR. GRI DLEY: There are 24 now. And
as | nentioned in my testinony, we are going to
propose to take the 3 bus parking spaces and
rel ocate themso that it goes down to 21.

MR. SHI NBERG So the loss of those 3
requi red spaces under the '83 order would have to
be transferred into the new building or there would
be a deficit?

MR. GRIDLEY: That's right.

MR.  SHI NBERG. Al right. So that
woul d add to the requirenent?

MR. GRIDLEY: That's right.

MR. SHI NBERG: Okay. Let's tal k about
the openings in the facade for the vehicles.
Starting with Connecticut Avenue, how wi de is that
opening in the avenue approxi nmately?

VR. GRI DLEY: Wwel |, let's see. I
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believe it's approximately 20 feet.

MR. SHI NBERG And the width for the
|ane that then peels off from that to provide
access to the queue, what is the queue |lane w dth
at that point?

MR. GRI DLEY: I believe that i's
approximately ten feet.

MR. SHINBERG In a drawing that my or
may not be in this presentation, there was a car
shown entering here, making the S turn, and going
her e. And the trajectory of that car put a wheel
over that edge where the ranp started going down
and possibly getting very close to that wall.

| understand from M. Wells that that
hasn't been tested out geonetrically to see if it
neets the turn radiuses. Is it appropriate for
this hearing, do you think, to make a subm ssion
t hat shows whether that actually works or not since
it is acritical point in the plan?

MR. GRI DLEY: Well, | believe that it
is certainly going to be possible to make it worKk.

And | think it gets into the extent to which final
desi gn can be acconplished in a process |like this.

I"'m confortable wth the schematic

| evel of this design and our ability to make it
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work within the zoning regulations and within the
bui | di ng regul ati ons.

MR. SHI NBERG. One of the reasons | am
asking that has to do with this area right here.
Should it not work, then it would be necessary to
bring another lane width in, which would cross a
Metro air shaft. Would that be legitimte? I's
that a possibility?

MR. GRI DLEY: | don't think it would be
required. | don't anticipate it would have to be
done.

MR.  SHI NBERG. The next is a question
related to this, which is the portion of the exit
stair, one of the two fire exits that exits. If
am reading this correctly, people who |eave that
stair would be delivered to the area where those
two vehicular lanes are comng into the building.
| s that correct?

MR. GRI DLEY: To be honest with you, |
think that is an area. | don't think that 1is
ultimtely where we woul d have themexit out. So |
woul d say that, again, we would not want to create
an unsafe siltation and in the devel opment of this
design, any conflict like that will be resolved to

meet the regul ations.
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MR.  SHI NBERG. Okay. Il would like to

ask a few questions about the character of Upton
Street. There have been comments or part of the
presentation is that it's conpati bl e.

Tal ki ng about the scale of the street,
first of all, do you think that the scale of Upton
Street in terns of the way it relates to the
architect is simlar to hundreds and hundreds of
streets in this city that have rowhouses, |arge
trees?

MR. GRI DLEY: | think that Upton Street
has portions of it which have houses on them that
are residential in scale. It also has buildings on
it which are |arger in scale, li ke Howard
University. So not all of Upton but the part of it
that is houses, yes, | think it is residential
scale, simlar to other streets.

MR.  SHI NBERG. Ckay. Based on your
famliarity with the nei ghborhood geography, would
you show how much of the drop-off area as it cones
around back |ooping down to Upton Street would be
visible from Upton Street?

MR. GRI DLEY: So you're tal king about
the area under the building where we have another

entrance?
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MR. SHI NBERG. Correct.

MR. GRI DLEY: | mean, | think it has to

be represented graphically looking in a line. Some

of the houses on Upton beyond the alley we'll be
able to see slightly into this zone. So | would
characterize that as not very far. It's probably

about 100-150 feet up the street.

MR. SHI NBERG So the alley width plus
the two drop-off |anes, which is a service area
will be visible facing the Upton Street side of the
property?

MR. GRI DLEY: The area where children
will be picked up and dropped off under the
building, which is an entrance to the building,
will be visible to sone houses on Upton.

MR. SHI NBERG Ckay. A question about
the rooftop. On the rooftop's land, can it go up
one more level from that? WII one of the fire
stairs go up to the rooftop for fire service?

MR. GRI DLEY: W are going to have
access to the rooftop. It wll probably be through
a hatch. At this point | believe it is what our
desi gn shows.

MR. SHI NBERG: So at that point,

without a stair, you believe you can achieve the
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code obligations without a stair and, therefore,
woul d not have a second penthouse? |Is that your
position?

MR. GRI DLEY: | believe so. | believe

that is the case.

MR. SHINBERG. | think that is it. Oh,
one nore question. There is sonme question about
the definition of yards here, but nmy question, | am

just going to ask one factual question about
di nensi ons. How much di nension running east-west
is over public space?

MR. GRIDLEY: Well, 16 feet. The alley
is about 16 feet w de.

MR. SHI NBERG  And how nuch of it would
be over school property?

MR. GRIDLEY: | believe it's another 17
feet or so.

MR. SHI NBERG. Thank you.

CHAI RPERSON  GRI FFI S: Good. Next
Wi t ness?

MS. VAEI SMAN: Hi . My name is Julie
Wei sman. |'mat 2932 Upton Street.

CHAI RPERSON GRI FFI S: FRepresenting the
NULS party?

MS.  WVEI SMAN: Representing the NULS
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party. Thank you.

H, M. Pruitt.

MR. PRUI TT: Good afternoon.

MS.  WEI SMAN: First question, has the
board of trustees voted to support Bur ke' s
application in its entirety, in all of its detail?

MR. PRU TT: Yes, we have. We have
reviewed it thoroughly?

MS.  WEI SMAN: There was a vote on the
record?

MR, PRU TT: Yes.

MS. WVEEI SMAN:  Thank you

It seens that one conponent that we
have been talking about, particularly with M.
Shinberg, is the parking garage. Are you aware
that there is sone technical data that show rock
fairly close to the surface, maybe as close as
seven feet?

CHAI RPERSON GRI FFI'S: How does this get
to the special exception zoning?

MS. WAEI SMAN:  Par don?

CHAI RPERSON GRI FFI'S: How does this get
to t he speci al exception i n t he zoni ng
requirenents?

MS. WElI SMAN: Gve nme two seconds, and
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| will be there.

CHAI RPERSON GRI FFI S: That's what vyou
have.

MS. WVEEI SMAN:  Ckay.

MR. PRU TT: Yes, we are.

MS. WEI SMAN: Yes, you are. Does this
cause Burke any concern about its ability to
construct a garage as it is currently designed?

MR. PRUITT: That is why we have had
technical studies performed as part of our due
diligence in this process.

MS. WEI SMAN:  Has the board of trustees
formally nmade a commitnent to construct the garage
to whatever depth was necessary to provide the
par ki ng that you have indicated in your plans?

CHAI RPERSON GRI FFI S: Let nme actually
clarify before we go too far down. If they don't
build this garage, they don't have an order if it's
approved. So it's all npot.

| mean, we have to nmake an assunption
here. We are looking at a proposed project that is
going to be built. If they end up running out of
nmoney, -- | don't know -- maybe they |ose all of
their students for sonme reason, anything that stops

construction, then it's a useful order if it's
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approved.

So | don't want to get into the
hypot heticals of if it can't be built, what are you
going to do? If it can't be built, then everything
that we decide and rule on won't be of any use to

t hem anyway.

In fact, if it gets to the point, our
orders will be tied to the design and the docunents
that will be presented here in this hearing. And

they will go down to DCRA And permts will be
pul l ed on that.

If there is a mnor nodification to
those that have inpact on the zoning issues that we
have talked to or given relief to, they will need

to conme back here for nodification

Do you follow what | am sayi ng?
MS. WEI SMAN: | do. And, with all due
respect, if you can let me just say this one piece?

The nei ghborhood has had a very simlar situation
with an apartment buil ding.

CHAI RPERSON  GRI FFI S: I under st and
that. And it's in the record, and | have read all
of that.

MS. WVEI SMAN:  And they cane back with a

hardshi p excepti on. And it was granted. And the
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nei ghborhood is concerned that sonmething simlar
will happen because a school is a very enticing
proposition and a synpat heti c proposition,
especially if they've taken the tine to --

CHAI RPERSON GRI FFI S: Let nme be clear
on that |ast thing. So what you are trying to do
is invoke the fact that, |ook, you know you have a
probl em you know you have a bedrock you are going
to have to dynamte. That wi Il preclude them in
your mind from com ng back and making a variance
case if so needed on a practical difficulty of an
exi sting condition?

MS.  WVEI SMAN: Vell, we would like to
know up front whether or not they have the true
comm tnment and that they understand that. I think
that is a fair question to ask.

CHAI RPERSON GRI FFI S: | think they do
know. |Is that your understandi ng of what is there?

MR. PRUI TT: That is our understanding.

CHAI RPERSON GRI FFI' S:  Ckay.

MS.  WAEI SMAN: And is it fair to ask if
they have the conmmtnent to spend the necessary
funds in order to --

CHAI RPERSON  GRI FFI S: It's a fair

gquestion to ask, but it has no use or value to the
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board. |Is that clear?

IVS. VEI SMAN: [0 nove  on. I
under st and.

M. Pruitt, you testified that as the
chairman of the board of trustees, you |earned
certain |essons from the l|ast hearing and that
since that hearing, you have tried to keep the
nei ghbors better infornmed. Can you tell us what
steps you personally have taken to keep the
nei ghbors better inforned?

MR. PRU TT: Well, | think it's nore
appropriate what we have done as an institution.
Personally | can say that | have attended nunerous
nmeetings with conmmunity. | have attended all of
t he open neetings.

We have discussed this at al nost every
board meeting for the last year in one form or
fashion. We have had special commttees working on
this subject. We have had any nunber of off-site
orientations for nyself and other board nenbers
about this project and the elenents of it. So
t here has been extensive and conplete invol venent.

If you want nme to give you a total
hourly, you know, | can't give you that.

MS.  VAEI SMAN: That's not necessary.
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Have you taken any steps personally to address any
of the concerns by nei ghbors who actually expressed
concerns at the earlier hearing and to speak with
t hem personal | y?

MR. PRU TT: Yes, we have.

MS. WAElI SMAN: Can you tell us what you
did in that respect?

MR. PRUI TT: Vel |, I  think those
concerns, many of those concerns, are represented
in the plan that is before the BZA today. And |
t hi nk, again, to reiterate, we act as a board. I
speak on behalf of the board. But personally | am
just a board nmenber.

So if you're asking am | going to
sonmehow sit here as an individual speaking, | mght
give you a different answer on nmany things. But as
a board, we have taken all of those actions.

MS. VEI SMAN: You have testified that
originally your application was for 360 and now
this new application is down to 320.

MR. PRUITT: The application that was
rejected in 2001 was for 360.

MS. VEI SMAN: MWy question to you is, do
you have any information or do you know whet her the

new school will be able to house up to 3607
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MR. PRUI TT: Agai n, based on the

information that we have obtained from architects
and other professionals, we believe that that is an
appropriate nunber.

MS.  WVAEI SMAN: | am not sure you
answered my question. | asked whether the new
buil ding that you are proposing right now,
regardl ess of what you are asking the nunber to be,
wll it actually be able to support 360 students?

MR. PRUI TT: Vel |, your guestion
suggests that all 320 students have to go into the
new bui |l di ng. The plan that is before the BZA
conpri ses both buildings into one operation. And I
t hi nk your question is sonewhat m sl eading.

MS.  WAEI SMAN: Al right. That's fair.

Both buildings together, wll they be able to
house up to 360 students?

MR. PRUI TT: We're not asking for 360
student s.

MS. W\EI SVAN: But that's not -- the
question | asked is, wll both buildings together
once this project is built be able to house 360
student s?

MR. PRUI TT: | can't answer that

because we are not asking for 360 students.
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CHAI RPERSON GRI FFI' S:  Ckay.

MS. VAEI SMAN: Is there sonebody else
that | should direct that question to?

CHAI RPERSON  GRI FFI S: well, let nme
understand why that would relate to what we are
doi ng here. I nmean, we have no jurisdiction over
telling them what their occupancy can be, wll be.

MS. WEI SMAN: Again, it is relevant to
the fact that they have been in nonconpliance over
t he past seven years.

CHAI RPERSON  GRI FFI S: How is it
rel evant to the nonconpliance?

MS. WAEI SMAN: Because, regardless of
what |imt they are asking for --

CHAI RPERSON GRI FFI'S: So you are trying
to establish what the actual |egal occupation of
the two buil dings together would be?

MS. W\EI SMAN: Yes, | am | think
that's a fair question given the nonconpliance in
previ ous years.

CHAI RPERSON GRI FFI S: Okay. So that's
a good way to ask it. It is probably an architect
guesti on.

MR. PRUI TT: | t is probably an

architect question, yes.
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MS.  WAEI SMAN: I would hope that the

board would give ne leeway to ask that of M.
Shapiro also in case he does know the answer to
t hat questi on.

CHAI RPERSON  GRI FFI S: It woul d be
hi ghly doubtful he does, but what you are asking is
-- let me just be absolutely clear.

MS. WEI SMAN: Sur e.

CHAI RPERSON GRI FFI S: | am not trying
to cut you off. And | hope people have patience
with ne. | am going to be very direct with this

because cross-exam nation is an exciting tine, but
it is only effective when it is very direct.

And | wll tell you very directly ny
job is to make sure that you keep on point. And on
point means in the paranmeters of what our special

exception case is before us.

So don't take it as | am getting
frustrated or anything like that or | don't agree
with what you are doing or | definitely agree with
what you are doing. | am going to try and focus
you. And if | don't understand the question, as |
said before, then it's not going very far. And,

again, it's for our purpose.

So what you want to establish is the
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bui | di ng code designation of the total occupancy of
this building. It has nothing to do with the
adm ni stration of setting enrollnment or anything
li ke that because you have a concern that if they
can pack 10,000 kids in here, why aren't they going
to do that? |Is that correct?

MS.  \AEI SMAN: That s ny precise
guestion. Thank you.

CHAI RPERSON GRI FFI S: Boy, that was
qui ck. Al right. So what we are going to do is
we are going to give the architect a couple of
nmonments if they have that. And if not, they're
going to be able to address very quickly on how
they will get that to you.

Al right. Oher questions? Any other
guestions?

MS. WEI SMAN: For M. Pruitt. You
acknow edge in your testinony that you were out of
conpliance when you cane in front of this board in
2001 and that you are still out of conpliance in
front of this board now.

Did the board take any steps? I
understand the traffic managenent plan, but did the
board take or the institution, as you said, take

any other additional steps to address sone of the
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concerns of the neighbors related to nonconpliance?

MR. PRUI TT: Yes.

MS.  VAEI SMAN: And what were those
steps?

MR. PRUI TT: May | list then?

CHAI RPERSON GRI FFI'S:  \What were the --

MS. WEI SMAN: There were many concerns
about noise, traffic, parking, in particular. I n
fact -- |I'm not supposed to testify, but you're
aski ng ne.

CHAI RPERSON  GRI FFI S: I'"'m asking
because it's a very general question.

MS.  WAEI SMAN: Yes. And the neighbors
have specifically gone to the school.

CHAI RPERSON GRI FFI S: So you want to
know t he answer to how did they address in terns of
t he nonconpliance with the over-enroll nment --

MS. WEI SMAN:  Ri ght .

CHAI RPERSON GRI FFI S: -- the traffic,
their parking, the noise, the population, all of
the issues that are essentially before us with the
speci al exception? |Is that correct?

MS. WVEI SMAN: | just asked if they took
any other steps besides the traffic manage plan to

address the issues, the concerns related to the
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nonconpl i ance, yes.
CHAI RPERSON GRI FFI S: In addition to

the drop of enrollnment of five students for two

years, which you also heard testified? I's that
correct?

MS. VAEI SMAN: Yes, | did hear that.
Yes.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?

MR. PRUI TT: Yes. We've nopved certain

functions, like the trash location and other snal
adm ni strative actions there. If she wants nore
than that, | amat a loss since |'mnot there every
day.

MS. WAElI SMAN: Maybe the rest of ny

questions are better addressed to M. Shapiro. So
"1l thank you.
CHAI RPERSON GRI FFI S: Okay. Thank you
very much
M. Shapiro, let's follow up with that.
Any other mtigating circunstances that have been
i mpl emented? What | would like to do is say that
is not already submitted into the record. | mean,
we are famliar with a couple of things that were
di scussed. So we're not redundant, if you want to
hi ghl i ght anything in addition?
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MR. SHAPI RO Okay. Vell, | know that

what we included in the record in the traffic
managenent plan addressed a lot of it. We have
nmoved the trash. We have changed conpanies of
trash pickup so that when a neighbor conplained
that the first one wasn't as responsive to the
hours that we had given. We had one |arge event
where we had off-site parking to experiment wth
t hat i dea.

CHAI RPERSON  GRI FFI S: Provision of
of f-site parking.

MR.  SHAPI RO So we provided off-site
par ki ng. We are as careful. There have been one
or two m stakes over two years, but we are very
diligent about shutting off air conditioning at a
certain hour, whether there are evening neetings or
not, so that the noise from--

CHAI RPERSON GRI FFI S: Okay. Shut down
systens to reduce the noise of the mechanical
systenms in the exterior.

MR. SHAPI RO So parking, noise. Vhat
el se were you saying, Julie?

MS.  WEI SMAN: I was just asking what
el se, what other issues you have tried to address.

MR. SHAPIRO Well, w thout --
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MS.  WAEI SMAN: Can | follow up on the

parki ng because | am unaware of that, what vyou
tried to do in that respect. Can you describe that
for us?

MR. SHAPIRO Yes. At an event, we had
off-site parking, and parents were shuttled to the
school .

MS. VEEI SMAN:  And when was that?

MR. SHAPI RO This | Dbelieve was the
curricul um ni ght.

MS. WEI SMAN: Do you have a nonth?

MR. SHAPI RO  Sept ember - Cct ober.

MS. WVAEI SMAN: Did you follow up and
provide off-site parking for all the rest of your
event s?

MR. SHAPI RO No, we didn't. You're
asking me what we did, right, not what we didn't
do?

MS.  WAEI SMAN: No. '"m just asking a
foll ow-up question. And is there a reason that you
did not provide off-site parking for the rest of
the year?

MR.  SHAPI RO We had understood the
| ocation we found at the tine, which was Howard

University, had expressed a certain -- not a
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reluctance to do it again but a certain awareness
that there were -- that neighbors would conplain
that they shouldn't be allowing their parking to be
used in that way. And we didn't want to make a big
deal out of it.

MS. WEI SMAN: Did you attenpt to get
ot her off-site par ki ng, comrer ci al off-site
par ki ng?

MR.  SHAPI RO |'"'m happy to say the
things that we have done in addition to the
el ements that we have added. So I wll answer that
we | ooked and did not -- we did not look to find
one. We found one but not in time to use it for
the events that year. There were many --

CHAI RPERSON GRI FFI'S: Ckay. The answer

iS no.

MR. SHAPI RO. The answer is no.

CHAI RPERSON GRI FFI'S:  Next ?

MS.  WAEI SMAN: | want to follow up on
sone questions about BNAC | am assunming that it
will be your testinony that when you went to form

BNAC, you were attenpting to address legitimte
nei ghbor hood concerns and it wasn't just to be a
st ocking horse so you could cone into here and say

that you had tried to neet with the neighbors. |Is
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t hat correct?

MR. SHAPI RO.  Yes.

MS.  WAEI SMAN: And you said that vyou
were trying to get people on BNAC from different
residential areas. |s that correct?

MR.  SHAPI RO Essentially from Upton
but from other key residential areas, yes.

MS.  WEI SMAN: During party status,

t hi nk we tal ked about M. Brown, who had a buil di ng
i medi ately adjacent to you. Is M. Brown or any
of his partners or brothers invited to be on BNAC?

MR. SHAPI RO:  No.

CHAI RPERSON GRI FFI S: Okay. | just
need to be given clarification of what is the
significance of BNAC to the board in its
pr oceedi ngs?

MS. WEI SMAN: | think the applicant has
made a big deal about BNAC, that a |ot of what you
see here today results from cooperation and
advi senent from the nei ghborhood. | believe the
nei ghbor hood doesn't believe that and would like to
be able to explore that. This would be our first
opportunity to actually do that.

CHAI RPERSON GRI FFI'S:  Well, regretfully

not . We're not going to be exploring what BNAC
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created, who was on it or why they were on it
because, even if we found out that they are all
paid consultants of the school, what can | do with
t hat ?

I am going to be extreme in ny
exanpl es. What we have is a product that they say
was created by this utopian group. God bless. But
what we have in front of us is the application and
the project to now review It doesn't matter who
created it, whether we like them or not, know them
or not. That's ny point.

You're going down a road that has no

beari ng. Stick to the nerits of +the actua
proposed project. So chipping holes and then
creating, as you woul d say in your
characteri zati on, sone shell organi zation that

created this project doesn't help us find out the
difficulties of the project.

MS.  VAEI SMAN: Okay. If the board wll
not rely on the fact that they say that this was an

advisory group done in consultation wth the

nei ghbors, I amfine with that.
CHAI RPERSON  GRI FFI S: Here is a
fundanental issue that you raise with BNAC You

say, "We ought to not believe them because they say
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it represents t he nei ghbor hood, and t he
nei ghbor hood doesn't agree with it."

It's pretty darned clear with 18
requests for party status in opposition that there
is a difference of opinions. W have kind of dealt
with that this norning. So | don't think we need
to have that reiterated so that we mght be aware

of that situation.

VS. V\EI SMAN: That's fine. You
mentioned traffic cops, | believe off-duty police
officers in two |ocations. Is that correct, for

your traffic managenent pl an?

MR. SHAPIRO. Yes, vyes.

MS. WVEI SMAN: Is it Burke's intention
that they will be there all day?

MR. SHAPI RO:  No.

MS. WEI SMAN:  Can you tell us the hours
that they will be there?

MR. SHAPI RO During the -- certainly
during the peak hours. Qur current -- the way we
are currently working is that they police officer

in the afternoon is there from2:30 to 6: 00 and the

police officer in the nmorning is there from
approximately -- 1'm |looking at nmny assistant head
of school -- 7:00 to 9:00 and that the traffic
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nonitor is there fromapproximately 7:00 to 10: 30.

MS. WVEEI SMAN:  And when the police --

CHAI RPERSON GRI FFI S: l''m sorry. 7:00
a.m to 10:30 a.m?

MR. SHAPIRO. |I'msorry. 7:00, yes.

CHAI RPERSON GRI FFI' S:  Ckay.

MS.  WAEI SMAN: And at the tinmes the
police officer is not there and, in particular, I
am speaking of the -- where it enpties onto Upton
Street, where you have two |anes coming in, you're
leaving it to signs in order for people to navigate
their way. |s that correct?

MR.  SHAPI RO There won't be a police
of ficer there except the hours that | nmentioned.

MS.  VAElI SMAN: WII there be police
of ficers there during key events?

MR. SHAPI RO.  Yes.

MS.  VAEI SMAN: You nentioned in your
testimony that the police officers were, the
of f-duty police officers were, attenpting to get to
know the kids and the famlies. Do you know
whet her in your experinent |ast year the police
officers, likewse, tried to get to know the
nei ghbors and to neet their concerns al so?

MR.  SHAPI RO | have had differing
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reviews. A nunber of neighbors, including a couple
who were -- who opposed our previous application,
have conmmented on the courtesy and the good w Il of
the cops, of the --

CHAI RPERSON  GRI FFI S: Act ual |y, a
direct answer to that is did you instruct them or
is it part of their job description to go out and
get to know the neighbors and be friendly with the
nei ghbors?

MR.  SHAPI RO The comrunity. They're
meant to be courteous and friendly to everyone.

CHAI RPERSON GRI FFI' S: So t he
description and direction of what their conduct is
to be?

MR. SHAPI RO.  Yes.

CHAI RPERSON GRI FFI S: Okay. Did you
find them outside of that conduct at any tinme?

MR. SHAPI RO There have been a couple
of occasions when a conplaint has been nade that
t hey have been.

CHAI RPERSON GRI FFI'S: And what happened
with that conplaint?

MR. SHAPI RO We speak with the
uniformed officer and the uniformed officer's

supervi sor. And we in one case asked that that
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particul ar officer not be sent to us anynore. And
in the other --

CHAI RPERSON  GRI FFI S: And did that
happen?

MR. SHAPI RO Yes. And in the other
case, we were satisfied that it had been a genuine
m sunder standing. The officer was regretful. And
we were assured that it wouldn't happen agai n.

CHAI RPERSON  GRI FFI S: Okay. Next
guestion?

MS. WEI SMAN:  The enforcenment commttee
that's part of your enforcenent plan, have you
received conplaints from some of the neighbors
about that, that by having three Burke nenbers and
t hree nei ghbors, that maybe the comm ttee woul d not
go anywhere?

MR.  SHAPI RO I've had sonme conplaints
from sonme individuals about everything.

MS. WElI SMAN: Is Burke wlling to,
instead of the enforcement comittee, mke a
contract with the neighbors, where you just have
strict criteria that they need to neet and that if
they violate those criteria, the neighbors wll
have a cause of action in a court of |aw?

MR. SHAPI RO What | want to do is to
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explain as best | can the proposal that we have in
front of the BZA and hope that the BZA then takes
it under its nost serious consideration.

MS. WVEI SMAN:  |'s your answer no?

MR. SHAPI RO My answer is that | am
unwilling to engage in hypotheticals. | don't
think it wll be valuable for me to engage in

hypot heti cal s.

CHAI RPERSON GRI FFI'S: Next question?

MS. VEI SMAN: You nentioned that
students have a code of conduct; is that correct,
or rules of conduct?

MR. SHAPI RO.  Yes.

MS. VEI SMAN: Does Bur ke find
acceptabl e behavior 2 violations a day or up to 40
violations a nmonth for students in their code of
conduct ?

MR.  SHAPI RO I'm not sure what vyou
mean.

MS.  V\EI SMAN: A student cuts class
twice a day and does that for 40 tinmes during the
nont h.

MR. SHAPIRO: | do understand your --

MS. WEI SMAN: Does Burke find that an

accept abl e standard of conduct?
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VR. SHAPI RO We woul d find an

acceptabl e standard of conduct if there were two
| at enesses; for exanple, across the student body.

| f across the student body of Ednund Burke School

there were two | atenesses every norning and every
day, | would be very satisfied.

MS. VAEI SMAN: That is not the question
| asked. | asked per student, would you find that
acceptabl e conduct for the student?

MR. SHAPI RO No. If a student -- no.

My expectation is that if a student were breaking
-- if the student --

CHAI RPERSON  GRI FFI S: It's answered.
Next question?

MS.  WAElI SMAN: In disciplining that
student, would you expect the student to have an
equal vote with you on whether it was a violation
and whet her or not what --

MR. FEOLA: M. Chairman, |'m going to
object to this whole |Iine of questioning.

CHAI RPERSON GRI FFI' S:  Okay.

MR. FEOLA: It has nothing to do with
his direct testinony.

CHAI RPERSON GRI FFI S: If you' re nmeaning

for himto substantively and seriously answer about
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t he student conduct code, | have to ask, how does
that relate to what we're doing. If you're trying
to draw the connection to their violations of their
transportation and --

MS. WEISMAN:  And it will be.

CHAI RPERSON GRI FFI S: -- inpact areas,
you're nuch better served to ask the direct
guestions on the direct information you want.

M5. WEISMAN:  |I'mtrying to -- | am not
quite sure | understand what you are saying. [''m
not permtted to testify.

CHAI RPERSON  GRI FFI' S: Here is ny
under st andi ng of what your question was.

MS. WVEEI SMAN:  Ckay.

CHAI RPERSON GRI FFI S: Is it acceptable
-- first of all, what his |evel of acceptance --
and how we're supposed to gauge that, who knows --
if it is acceptable, which is the first prong of
the question, that a student has two viol ations of
t he conduct.

I took that to nean, okay. You
actually want us to be thinking about the allowable
two violations of the trips comng and going to the
school . So you're making the anal ogy of students

and cars.
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VWhy? |Is that true?

MS.  VAElI SMAN: No. I'"'m making the
anal ogy what a school would find acceptable for its
students versus what a school would find acceptable
for conduct of itself because essentially that is
what the institution is saying, is we are an
institution and we should be permtted to have 40
violations a nonth and if |'mnot --

MR. SHAPI RO That's not we're saying

| don't know if --

CHAI RPERSON GRI FFI'S:  Ri ght .

VR. SHAPI RO I woul d li ke sone
direction about whether | should answer it or not
or -- | have spoken once before about sonething

that you weren't interested in. So |'ve got to be

car ef ul

IVS. VEI SMAN: 11 wi thdraw the
guesti on.

CHAI RPERSON GRI FFI S: No. Actual |y,
the specific question, | don't find a problemwth
t he substance. It's just | am having to kind of

meander into that, right to the heart of the
matt er.
| nean, ask himdirectly, "Do you think

the school is responsible enough to sit on this
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commttee, to make decisions that affect itself?"

MR. SHAPI RO.  Yes.

CHAI RPERSON GRI FFI S: Woul d you think
anyt hing el se?

MS. WEI SMAN: Of course, they're going
to say yes.

CHAI RPERSON GRI FFI'S:  So, then, why ask
t he question?

M5. WEISMAN: If there are nore than 40
violations a nonth, let's say there are 60
violations a nonth, wunder the current plan, as
expressed, would nei ghbors have to wait | assume 3
nont hs before they would get any relief because the
conmmttee only nmeets 3 tines a year?

MR. SHAPIRO: No, they wouldn't have to
wait three nonths to get any relief. |If there were
60 infractions reported in a reporting period, the
school, ny expectation and full intention, is that
way before those 60 infractions were | ogged because
we will be looking at this every day, that we would
be putting pretty strenuous relief measures into
action.

If there -- certainly if sonmehow, which
| find -- which |I think would be highly unlikely,

t hese 60 violations happened and we had not put any
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further mtigation efforts into place, we would
certainly do so immediately after the report and
havi ng received an unsati sfactory grade.

MS.  WVAEI SMAN: If, for some reason,
Bur ke doesn't have the noney or stops, for whatever
reason, stops paying the police officers, what
recourse does the nei ghborhood have?

MR. SHAPI RO Again, I'm respectfully,
very unconfortable in answering hypotheticals.

CHAI RPERSON GRI FFI S: Well, | don't
think -- that's actually a fairly pertinent
guestion. How can you guarantee that you are going

to have the off-duty officers directing traffic,

which is part of your plan and part of -- | don't
know -- its functioning?
MR.  SHAPI RO well, it is part of the

plan if it is approved by the BZA And that is
seen as part of the -- and the traffic nanagenent
pl an i s approved. Then short of -- | keep on going
back to the free tickets, which won't be part of
the plan. The presence of traffic, unifornmed
traffic officers, too, are part of the plan.

So we are obliged to stick with the
pl an as best | can understand the question.

CHAI RPERSON GRI FFI S: That seems to be
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a pertinent answer.

MS. WEI SMAN: And would that be vyour
answer with respect to surveillance canmeras if they
break down or, for whatever reason, they --

MR. SHAPIRO. Yes. Qur intention is to
adhere to the plan.

MS. WEI SMAN: We' || put the rest of our
case on direct. Thanks.

CHAI RPERSON  GRI FFI S: Actual ly, you
didn't present any of your case, just to be clear.
You conducted cross-exam nation.

MS. VEI SMAN: | said that.

CHAI RPERSON GRI FFI S: Okay. Good.
Where are we? That's all of the witnesses? Let's
go to Van Ness is next. |Is that correct?

MR. P. BROAN: If | could start quickly
with M. Gidley, the architect?

CHAI RPERSON GRI FFI S: Are you crossing
all of the wi tnesses?

MR. P. BROWN: No. | just think M.
Gidley and M. Pruitt.

CHAI RPERSON  GRI FFI S: Okay. You
obviously are able to cross themall. | just want
to nmake sure that they are getting ready. Okay.
Let's go.
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MR. P. BROWN: If I could, M. Gidley,

if you could take ne to the site plan picture?

MR. GRIDLEY: That's the site plan
pi cture there.

MR. P. BROWN: The one closer in, first
floor. Like M. Zaidain, | wuld like you to
anplify. You' ve got the front yard being
Connecti cut Avenue.

MR. GRIDLEY: That's right.

MR. P. BROWN: You' ve got one of these
side vyards being the building adjacent to M.
Brown's building, Sirius, LLC, there.

MR. GRIDLEY: That's right.

MR. P. BROWN:. You've again got another
side yard being Upton Street?

MR. GRIDLEY: That's correct.

MR. P. BROMN: And, then, are you
considering part of the boundary on the alley as
al so being a side yard?

MR. GRI DLEY: Back to the point where
it becones parallel to Connecticut Avenue.

MR.  P. BROW: Okay. How do vyou
explain the conflict with the definition of rear
yard, which says that the rear yard runs for the

w dth of the property?
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MR. GRI DLEY: Parallel to the front

yard.

MR. P. BROAN: It doesn't say that. It
says it runs the width of the property. So --

MR. GRIDLEY: But it's no regular |ot.

MR. P. BROWN: | understand that, but
the width of the property, you're defining it as
the distance between M. Brown's building at the
corner there to that spot where the property --

MR. GRI DLEY: We're defining it as the
area parallel to the front yard on an irregular
lot, which | believe there is precedent for, wth
side yards on the other sides.

MR. P. BROWN: Okay. Fine. |'mnot so
sure if the picture helps, but the garage, if you
coul d show one of the |evels of probably the first?

You have indicated that your building, including
access, has a gross floor area of 34,276 square
feet?

MR. GRIDLEY: That's right.

MR. P. BROAN: And then for purposes of
cal cul ati ng your | oading, you have excluded certain
areas, correct?

MR.  GRI DLEY: Above -- yes, that's

ri ght, above grade.
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MR. P. BROWN: Above grade. And have

you excluded drive aisles, access aisles?

MR. GRIDLEY: Yes, above grade.

MR. P. BROWN: Above grade? Maybe you
could go because you have excluded access aisles.
Can you quantify that nunmber in square feet or
woul d you be able to? Perhaps it would be hel pfu
because this | think is an issue, be able to
gquantify in categories the exclusions he has nade

because, again, the regulations provide a |aundry

list of exclusions. It also provides those that
are not excluded. So that | think it would be
hel pful --

CHAI RPERSON  GRI FFI S: So is your

question for him to identify the areas in the
square footage for that that was reduced for the
total amount, so that being what doesn't go to FAR
and then the others that are allowable exclusions
under the | oading requirenments?

MR. P. BROWN: Recogni zing that those
exclusions are different for |oading than they are
for parking.

CHAI RPERSON GRI FFI S: That's correct,
but one would be reduced from the FAR, which would

then be reduced from the I oading. For instance
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your exanple of the drive aisle ranp, that is going
to be taken out of the FAR cal cul ation. It won't
go to the cal culation of the |oading requirenents.

MR. P. BROWN: But I need to know and
I"'m asking himto quantify those elenents that he
is maki ng the exclusion because if you | ook at the
regul ations, particularly if you conpare | oading
with parking, they're not the sane. Par ki ng
excludes drive aisles and access aisles. Loadi ng
does not meke that excl usion.

CHAI RPERSON GRI FFI'S:  We got that.

MR. P. BROWN: So the point is | am
asking himto quantify by the various categories --

CHAI RPERSON GRI FFI S: To make sure his
cal cul ations are right or that he doesn't have a
requi renent for the | oadi ng?

MR. P. BROMN: That's correct.

CHAI RPERSON GRI FFI S: So it's in order
to be helpful to us so that we know that we're
actually going in the right direction.

MR. P. BROAN: Well, I'm asking himthe
guestion. And | don't want to put him on the spot
to sit here and calculate them because | don't
t hi nk he has, but --

VMR. GRI DLEY: Yes, | have.
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MR. P. BROWN: Well, then, perhaps if

you could -- and witten form woul d be hel pful, but
if you could provide it breaking down by the
various el enments, that would be hel pful.

CHAI RPERSON  GRI FFI S: Actually not.
Let's not take the tinme now. Let nme hear fromthe
board if we have any objection to having that
subm tted.

MEMBER ZAI DAI N: Let nme make sure |
under st and. I mean, we're talking about 2205.2
because that was the basis for excluding the
cal cul ated gross square feet in order to determ ne
whet her or not you need a | oading area.

MR. P. BROAN: That's right.

MEMBER ZAIDAIN. And so if | understand
what M. Brown is asking is you have got these
exclusions listed in here, parking spaces, | oading
berths, service delivery |oading spaces, |oading
pl atform area, attendant shelter, gassing services.

You want to know what the ampbunt of square footage
per that category is?

MR. P. BROW: That's right and also
because he is claimng that -- and very
specifically, he is claimng that drive aisles,

access | anes are excluded from his cal cul ati on.
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MEMBER ZAI DAI N: | don't think | heard

t hat . I  thought we were just talking about

everything in 2205. 2.

MR. P. BRONN: Well, | asked hima very
specific question. And he said -- and | go back to
his testinony, and then | have asked him again,

access lanes, drive aisles to parking have been
excl uded. And he says, "Yes."

So, then, ny followup question is,
pl ease quantify the square footage of that because,
again, ny prem se being that that is not properly
excl udabl e.

CHAI RPERSON GRI FFI S: Excel | ent . Thi s
is what | propose. Let's have that submitted in by
the architect. The board can review it in the tine
that we have before the next hearing. I f that
i npacts the entire case, so be it. Let ne say that
is going to be served to all of the parties.

MEMBER ZAl DAI N: If I can just make a
point clear, we and M. Feola and the architect --
m ght want to clarify this. The reason why a
| oading -- their only argument, the only point that
they have made that the reason why the | oading
berth is not required is because of 2205.2,

correct?
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MR. P. BROWN: That's what | understand

their argunent is, that the --

MEMBER ZAIl DAI N: Ri ght . I just want to
make sure because, that being the case, then why
don't we stick to that inventory, being what is
under that regulation and nothing else. | just
want to make sure that we are all clear

MR. FEOLA: That's correct.

MEMBER ZAl DAI N: Okay.

CHAI RPERSON GRI FFI'S: They need to nmke
this subm ssion of square footage that shows they

are not required to have l|loading and |eave it at

t hat .

MEMBER ZAl DAI N:  Ckay.

CHAI RPERSON  GRI FFI S: Okay. Next
guestion?

MR.  P. BROM: That's it for M.
Gidley.

CHAI RPERSON GRI FFI S: Next ? Who el se
did you want ?

MR. P. BROAWN: | believe M. Pruitt.

CHAI RPERSON GRIFFI'S: M. Pruitt?

MR. P. BROWN: Very quickly, M .
Pruitt. In your direct testinmony, you indicated

that as part of your rolling back into conpliance,
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you have reduced your students by five for the year
t hat just passed, 20027

MR. PRU TT: That's correct.

MR. P. BROWN: And you plan to reduce
anot her five students for 2003-2004?

MR. PRU TT: That is also correct.

MR. P. BROM: And the cost to the
school for each of those 5 students is $100, 000?

MR. PRU TT: Roughly, approxi mately.

MR. P. BROWN: Cal cul ated based on the
tuition rate?

MR. PRUI TT: Al'l the fees and others,
yes.

MR. P. BROMN: Taking that a step
further, though, you have been out of conpliance at
the level of about 30 students a year from the
'97-'98 school year, correct?

MR. PRU TT: | believe that's correct.

MR. P. BROWN: So in each one of those
years, the windfall from nonconpliance was actually
$600, 000 using the sane cal cul ation of 30 students?

MR.  FEOLA: I'm going to object to
t hat . First of all, characterizing noney to a
nonprofit is not a windfall by anybody's stretch of
t he i magi nati on.
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CHAI RPERSON GRI FFI S: So you object to

his use of the word "wi ndfall"?

MR. FEOLA: Well, the whole Iline of
guesti oni ng.

CHAI RPERSON GRI FFI S: Ckay.

MR. FEOLA: He is perfectly willing to
bring on a witness to say whatever they want to
say.

MR. P. BROMN: I think it's in direct
response to his testinmony, his direct testinony.
He says, "W're taking a $100,000 hit for each 5
students that we're rolling back to try to catch up
for bringing into conpliance.”

CHAI RPERSON GRI FFI'S:  Ckay.

MR. PRUI TT: \What we said was -- excuse
me, sir. What we said was that we were taking
affirmative action to roll back our enrollnent to
nove in an affirmative direction towards getting
into conpliance in recognition of the board's
instruction to us per 2001.

Now, how nuch that anmounts to may or
may not be relevant, but the fact of the matter is
we have taken those affirmative actions. We have
put in place and have a board-approved plan such

that if when a final order is given on this matter
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or any other matter, that we will be in a position
to enforce that froma board perspective.

MR. P. BROAN: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes?

MR. P. BROWN: And ['Il leave it at
this. He's attenpted to quantify basically a cost
that he is willing to incur to bring hinmself back
into conpliance. And | am just asking him a
guestion to basically give the flip side of that.
But | have nade ny point, | believe.

CHAI RPERSON GRI FFI'S:  You di d.

MR. P. BROMN: One last thing, M.
Pruitt. In the period '97 forward, where you admt
that you have been out of conpliance because you
have had too many students, you have also had too
many faculty?

MR. PRUI TT: Uh- huh.

MR. P. BROWN: Is it your opinion that
during that period, as a result of +too many
students and too many faculty, you inposed an
addi ti onal burden that you should not have on the
conmuni ty?

MR. PRU TT: No, we do not. W believe
we have tried to manage that in a very effective

way. W also would contend that faced with the
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decisions that we were faced with, that managing a
nove back to conpliance was better than naeking a
Draconian cut in enrollnment and deciding which
fam lies got to stay and which ones had to go.

MR. P. BROWN: Maybe you answered two
different things, but | was asking you whether from
a comunity standpoint the fact that you had too
many students and too many faculty inposed an
addi ti onal bur den on t he comrmuni ty, t he
nei ghbor hood, that should not have been there if
you had been in conpliance with --

MR. PRUI TT: And | will say again that
we do not believe that we did.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?

MR. P. BROAN: That's it.

CHAI RPERSON GRI FFI'S:  Very well. ANC?

MS. PERRY: Thank you.

CHAI RPERSON GRI FFI S: I'm sorry. I's
Sirius represented? ['"m sorry, M. Brown. And
after that, we have NARDS. M. Brown, who would
you |ike up at the panel ?

MR, J. BROWN: M. Gidley just for
brief questions.

CHAI RPERSON GRI FFI S: He's the nost

popul ar, too. Good choi ce.
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MR. J. BROWN: The handsonest, too. I n

your testinony, M. Gidley, you indicate that your
interpretation of the zoning is that you will not
have to provide a |oading berth. M. Feola has
kindly given me the drawing of the situation if you
have to provide it.

My question relates to, if you have to
provide the |oading dock, does that in any way
affect the drive-through lane or is it nmerely a
taking away of effectively the three parking
spaces, which would be used by the buses?

MR.  GRI DLEY: It does not in any way
affect the | ane. And if you can see the edge of
t he | oadi ng space, there --

MR. FEOLA: Use the screen.

MR. GRIDLEY: But we don't have that on
the screen. Okay? W don't have --

CHAI RPERSON GRI FFI S: W have it in

front of us. So if you want to put that up for M.

Br own?

MR. GRIDLEY: Yes, we do. You're
right. We do. Yeah, you're right. I'msorry. So
the answer is no. It does not.

MR. J. BROWN: It doesn't affect it in
any way on the -- the problem placenment remains the
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same as it would if you didn't have the | oading
dock?
MR. GRI DLEY: That's right. But if --

again, as we go forward and we are beginning to

work with structural engineers -- and this is true
t hr oughout . If we need to nove it back slightly,
we could as we adjust turning radiuses. But our

current understanding in the design is that it wll

work either with parking or with a |oading berth

t here.

MR. J. BROMN: Ckay. Thank you very
much. That's all | have, sir.

CHAI RPERSON GRI FFI S: Thank you, M.
Br own.

Does NARDS have any questions for the
Wi t ness?

MS. KARAMBELAS: No.

CHAI RPERSON GRI FFI S: Let's go to the
ANC, t hen.

MS. PERRY: I guess | only have a
coupl e.

CHAI RPERSON GRI FFI S: VWho would vyou
like up?

MS. PERRY: M. Wlls and/or M.
Shapi ro.
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CHAI RPERSON GRI FFI S: And/ or or do you

want bot h?

MS. PERRY: I would like both at sone
poi nt .

CHAI RPERSON GRI FFI S: Excel | ent . M.
Vel | s?

MS. PERRY: Bur ke has tal ked about the
three shuttle vans and the parking for those.
That's M. Shapiro's job, right? Okay. Let nme go
back.

Veazey Terrace, the Van Ness, the
al | ey. There's a left turn off of Connecticut
Avenue, which takes you onto Veazey Terrace through
the alley behind Van Ness South, which connects
with the alley to Upton Street. Isn't that the
shortcut to the school that npst parents use when
they are driving or one of the shortcuts?

MEMBER ZAl DAI N: Excuse ne. ' m sorry.

Can you point that route out? | don't think we
foll owed that.

MS. PERRY: | don't know how to do
this. Do you want to? | don't know how to do it.

CHAI RPERSON GRI FFI S: Just point to us
what she is --

MR. WELLS: I t hi nk what she is
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speaking of is traffic traveling southbound on
Connecti cut Avenue, again, with the aid of the |eft
turn signal phase. Mke a left onto Veazey Terrace
and then go through this alley, jog through this
all ey, and get to Burke.

CHAI RPERSON GRI FFI S: Okay. | see.
And you're asking if it's a shortcut?

MS. PERRY: Well, it's been one of the
nost conmmonly used routes.

CHAI RPERSON GRI FFI' S:  Ckay.

M5. PERRY: | think my concern is since
you do not make a left --

CHAI RPERSON GRI FFI S: No, no, no, no.
Ms. Perry.

MS. PERRY: You cannot make a left turn
of f of Connecticut Avenue into your new proposed
driveway, can you?

MR. VELLS: That's correct, cannot.

MS. PERRY: So for parents that are
driving in that direction, they are either going to
have to drop off at the Kiss and Ride, which |
believe is now owned by a private devel oper, they
have to jog through the neighborhood streets to
cone out to make the right turn, or they can take

the alley?
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MR. WELLS: The approved option is for

sout hbound Connecticut traffic to drop off their
students, either at the Metro Kiss and Ride or they
could turn right onto Van Ness and drop students
off in a legal curb parking space or they can
re-sort their travel route to use Reno Road to
Tilden, left onto Connecticut, make a right into
the driveway. That is a possibility.

Yes, it is physically possible to get
from Connecticut Avenue and use the alley systemto
get to Burke School. Under our plan, if one does
that, it will encounter either the traffic nonitor
inthis area or the traffic police officer here.

CHAI RPERSON GRI FFI S: Does that answer
that first part of your question, Ms. Perry?

MS. PERRY: Yes.

CHAI RPERSON GRI FFI S: The second part
of the question was, is the Kiss and Ri de cl osing?

M5. PERRY: It is owned by --

CHAI RPERSON GRI FFI S: Is it owned by a
private devel oper? Do you know?

MR. VELLS: My belief is that it is
owned by WWATA and that it is a part of the WWVATA
facility. And the school, in fact, has --

CHAI RPERSON GRI FFI'S:  Had you --
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MS. PERRY: It canme up two years ago

And we were told that it now was purchased by FNMA.
There was a M. Pickett who was renting the space,
| believe, through Burke for one of their buses. |
can verify it.

CHAI RPERSON GRI FFI S: Okay. Let's do
t hat .

MS. PERRY: Here is the FNMA owns --
has it now.

CHAI RPERSON GRI FFI'S:  That doesn't mean
much to ne.

MS. PERRY: Oh, the Federal National
Mort gage Associ ati on.

CHAI RPERSON GRI FFI S: No. | know what
FNMA i s.

(Laughter.)

MS. PERRY: It's the | ease of the Kiss
and Ride area to FNMA

CHAI RPERSON GRI FFI S: The |ease? Wo
owns the | ease? FNMA and --

MS. PERRY: WWATA leased it to FNVA

CHAI RPERSON GRI FFI S: So WVMATA owns the
Kiss and Ride? |Is that your understandi ng?

MS. PERRY: My understanding is that

it's been | eased to FNMA.
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CHAI RPERSON GRI FFI'S: Why don't we have

that submtted into the record so | can --

MS. PERRY: Let nme make a copy and
clean it up a little and make sone phone calls
first just to verify it.

(Laughter.)

MS. PERRY: | knew it was done. | just
want to be on the safe side before | submt them

CHAI RPERSON GRI FFI S: We're going to
not deal with that now. W are going to have that
as part of your case presentation, which | would
i magi ne you woul d be cross-exam ned on.

IVS. PERRY: Part of your traffic
managenent plan is if there is a long queue on
Connecticut Avenue if cars cannot turn into the
proposed driveway entrance, that they go to Van
Ness Street, nmake a right turn, enter the alley,
and then cone back around and get into the queue.
Isn't that correct?

MR. WELLS: That's been di scussed, yes.

MS. PERRY: We've tal ked about Metro
and the underground access | believe you talked
about, wunder Connecticut Avenue. If you' re at
Connecticut and Van Ness, which is one of your

drop-off sites, by the Intel Sat building, which is
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on the -- | don't know north and south. That's ny
probl em It's the south side of Van Ness Street,
west of Connecti cut.

In order to get to this underground
entrance, isn't it true students would have to wal k
two bl ocks or two and a half blocks to get to the
Metro entrance out of the way, opposite the
direction of going to school, walk down a flight of
steps, go through a tunnel, come up an escal ator,
and then walk two and a half blocks through two
traffic lights to get back to the school? Do you
really think students wll use that circuitous
route when they're half a block fromthe school ?

MR.  WVELLS: I think, in fact, what
students dropped off at Van Ness west of
Connecticut do is, in fact, they cross Connecti cut
at grade at the signalized intersection with the
pedestrian heads with the appropriate anount of
crossing time allocated to that novenent.

The wunder -- if one is walking from
north of the station or if one has been dropped off
at the Kiss and Ride or if one has taken Metrorail
itself, that wunderground passage is quite a good
opti on.

And DDOT has suggested that the school
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educate the students to cross safely and properly,
which nmnmy observation is they do already out of
sel f-preservati on.

MS. PERRY: When you conducted your
studies, the car pools that were being allowed to
be dropped off were car pools with three or nore
students in it. Isn't it part of the new plan to
change that car pool rule and now allow car pools
with two students in it?

MR. VELLS: Yes, that's correct. And
my reasoning there is that there are, as | recall
about 11 or 12 additional -- | believe it was 11
additional cars according to the survey that had
nore students.

Wth three or more students, the five
spaces available in front of the school was al nost
al ways adequate to accommmodate that load. In fact,
the greatest | oad we ever saw was nine.

As a neasure to encourage car-pooling,
to the extent that parents will find the drop-off
car pool lane in the nmorning an enticenment, we
t hought we would have the capacity to accommpdate
that additional |oad and reconmended that that be
done.

CHAI RPERSON GRI FFI S: Under st ood.
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IVS. PERRY: M. Vel | s, are you

responsi ble for buses or would that be sonething to
talk to M. Shapiro on, the different size buses?

CHAI RPERSON GRI FFI S: Do you nean why
t hey would use certain ones?

MS. PERRY: No. As far as -- well, one
of -- the testinony today was that Burke has three
shuttl e buses that they use, but there is also a
Burke utility van that has not been tal ked about
t oday.

CHAI RPERSON GRI FFI'S:  Ask the question.

And if M. Wells can answer it? |If not, we wll

IVS. PERRY: M. Wlls, the Burke
utility van, where on the property wll it be
par ked? It's alnmpst the sane size as the Burke

shuttl e buses except it is red.

MR,  VELLS: That s probably best
addressed by M. Shapiro.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. PERRY: Okay. Then the other
guestion | have, in addition to the Burke shuttle
buses, Burke enploys the wuse of these | ong
Metro-sized buses to take their student activities,

to go up to the Poconos, et cetera. And ot her
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schools conme to this site with the Mtro-sized
buses.

MR. WELLS: Yes.

MS. PERRY: Where do you propose these
buses park in the evening?

MR. WELLS: We propose that those buses
use either the front of the old school on Upton
Street or Connecti cut Avenue when par ki ng
regul ati ons permt.

DDOT has suggested an alternate plan,

to use Connecticut Avenue when parking regul ations

permt or park behind the school. The school is
willing to work with DDOT on that recommendati on
DDOT -- if you wll permt me, M.

Chai rman, DDOT al so on the issue you raised earlier
on spillover parking, spillover of the drop-off
| ane, had suggested, rather than circulating around
the alley system as you described, that Burke
further stagger school start times, which the
school woul d consi der.

MS. PERRY: Goi ng back to these buses,

Van Ness Street is a dead-end street east of

Connecti cut Avenue. It's | think 32 feet wide with
parking on both sides. Well, wth the big
Metro-sized bus com ng down it, will residents have
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one | ane of ingress and egress and will a bus of
that size be able to turn into that alley to get
behi nd the school ?
MR. VELLS: | believe it woul d.
MS. PERRY: Ckay. We haven't seen it.
Okay. As far as Connecticut Avenue and parking
the Metro, the buses, on Connecticut Avenue, isn't
it true that this is an area that is very short of

parking spaces for its residents and for other

peopl e?

MR. WELLS: The parking is well used on
the street. | don't know about your building, for
exanple. | have not toured the underground garages

that are associated with the --

MS. PERRY: |'mnot talking --

CHAI RPERSON GRI FFI S: We're tal king
about on-street parking.

MS. PERRY: " m tal king about on-street
par ki ng.

MR. VELLS: Oh, yes.

MS. PERRY: The Connecticut Avenue
par ki ng survey | believe said --

CHAI RPERSON GRI FFI S: Is it tough to
find parking up there?

MR. VELLS: Yes, it is.
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CHAI RPERSON GRI FFI S: In your

pr of essi onal opi ni on?

MR. WVELLS: In my professional opinion
and field observati ons.

CHAI RPERSON  GRI FFI S: Okay. Next
guestion?

MS. PERRY: So the Connecticut Avenue
traffic study also now envisions not having the
rush hour restrictions go to 7:00 o'clock and not
6:30 in the evening in order to keep traffic
movi ng. The Metro bus -- never m nd.

"Il pass it. Let me just go on to M.
Shapiro. Thank you.

MR. VELLS: Thank you.

CHAI RPERSON  GRI FFI S: Is there a
reason?

MS. PERRY: No. "Il do it in direct
because | have to do sone measurenents.

CHAI RPERSON GRI FFI S: Excell ent. Okay.

M . Shapiro?

MS. PERRY: | hate to keep harping on
nonconpl i ance, but |'ve really got to.

CHAI RPERSON GRI FFI S: Let's make it a
guesti on.

MS. PERRY: Okay.
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CHAI RPERSON GRI FFI S: "Do you hate to

keep?" No, not that one. Just ask M. Shapiro.

MS. PERRY: Since Burke is not only
over on their student cap, what steps have they
taken to reduce the nunber of faculty and staff
since the order was for 35 teachers and staff and,
last | heard, we were up to 59 or nore?

MR.  SHAPI RO W nmoved sonme staff
off-site for other reasons. We have no plan. We
made no plan to reduce, organized plan to reduce,
faculty and staff. We concentrated on student
enrol | ment .

MS. PERRY: I"'m | ooking here at the
DCRA order fromthe adjudicating |law judge. And in
it, it says that the applicant, which is Burke, the
group of --

CHAI RPERSON GRI FFI'S:  Ms. Perry, how is

that going to help us here?

MS. PERRY: | think it goes to the
vi ol ations thensel ves. It says in here that the
response --

CHAI RPERSON GRI FFI S: But no one is
contesting that there are violations. I s that
correct?

MS. PERRY: Except that in this order,
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CHAI RPERSON GRI FFI S: In which order?

MS. PERRY: -- lost the |ast hearing.

CHAI RPERSON GRI FFI S: In which order?

MS. PERRY: In the --

CHAI RPERSON  GRI FFI S: In the ALJ's

findi ngs?

MS. PERRY: Yes.

CHAI RPERSON GRI FFI S: Still what can |

do with that?

MS. PERRY: Okay. | guess it just went

to credibility to ne.
| also have here another decision
order from the adjudicating |aw judge. Isn't

true that Burke also on the properties that t

and
it

hey

purchased where they want to build the school

created a parking ot and were fined for that?
MR. SHAPI RO My understanding is t
we had perm ssion from the zoning comm ssioner

use that for parking, began to use it for park

CHAI RPERSON  GRI FFI S Any  speci
zoni ng comm ssi oner ?

MS. PERRY: W th Toye.
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MR.  SHAPI RO Zoning adm nistrator

' m sorry.

CHAI RPERSON GRI FFI S: I think you nean
zoni ng adm ni strator.

MS. PERRY: Toye.

MR. SHAPIRO. | do. | amsorry.

MS. PERRY: Toye.

CHAlI RPERSON GRI FFI S: Just to conplete
the record so we don't, you know, accuse M. Hood
of maki ng decisions on zoning on this stuff.

MR. SHAPI RO. But | got your interest.

CHAI RPERSON GRI FFI S: I know. Don' t
worry about that.

MR.  SHAPI RO |  know. "1l get over

CHAI RPERSON GRI FFI S: Okay. Ms. Perry,
let me just caution again. When you opened this
situation of an ALJ or other proceedings, you're
quoting stuff t hat are docunents in other
proceedings. | find it difficult. First of all, |
don't want to be dragged into having to read the
entire other proceeding for sone rel evancy here.

MS. PERRY: Okay.

CHAI RPERSON GRI FFI S: So if there is a

poi nt of question at which you can get to, | think
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t hat woul d be nore pertinent.

MS. PERRY: Let me nove on. | noticed
you nentioned the wuse of Howard University for
par ki ng. Isn"t it true that Howard University's
only access to the parking ot is Van Ness Street?

MR. SHAPI RO "' m not sure. | believe
that's so. | don't know.

MS. PERRY: It is. It is.

CHAI RPERSON GRI FFI S: He doesn't know.

Okay.

MS. PERRY: \When you have | arge events,
Van Ness Street is very nuch inpacted already with
traffic. Well, it goes to Howard's canpus plan.
And |'m not sure, you know, we have the ability to
amend it or go into it here at the BZA

MR. SHAPI RO. WAs the question --

CHAI RPERSON GRI FFI S: We've got five
m nutes left. Let's anmend the canpus pl an.

MS. PERRY: No, | would rather not.

CHAI RPERSON GRI FFI'S:  Great.

MS. PERRY: | think it's a problem

CHAI RPERSON GRI FFI S: Certainly | think
the relevancy in what you are trying to get to is,
are they allowed to use it.

MS. PERRY: Yes.
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CHAI RPERSON GRI FFI S: I's t here

sonething in the canpus plan? That is perfectly
appropriate to say, "Look, if you're relying on
using this, isn't it not useable?" | nean --

MR. SHAPIRO: In terns of --

MS. PERRY: Ckay.

CHAI RPERSON GRIFFI'S: -- get us to that
poi nt .

MR.  SHAPI RO In ternms of the inpact,

as you tal ked about, that being the only entrance,

Il will renmenmber that Justin -- that the NULS
representative didn't know we had used it. So |
don't expect -- so | conclude that the inpact of

our using it that evening was not great enough to
have anybody call us or make a conpl aint.

MS. PERRY: Except that --

MR. SHAPI RO My understanding of the
Howard canmpus plan is that it does not prevent
their using that, but | am not an expert on their
canpus pl an.

CHAI RPERSON GRI FFI S: " m sorry. Say
that again. It does not?

MR. SHAPI RO M under st andi ng.

CHAI RPERSON GRI FFI'S:  Yes?

MR.  SHAPI RO | guess the best answer
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for me to give is that | believe it doesn't, but |

don't know.

CHAI RPERSON  GRI FFI S: Probably the
second part, then, not the first. Let's not --

MR. SHAPIRO. | don't know. Correct.

CHAI RPERSON  GRI FFI S: And, to be
absolutely clear, any wtness in making any
answers, when they are cross-exam nation, | don't
need specul ations. I don't need "I think 1'm
correct.” You don't know. You don't know. And we
nove on.

MS. PERRY: | believe it is a violation

of Howard's canpus pl an.

CHAI RPERSON GRI FFI S: Okay. el |,
you're asking the questions.

MS. PERRY: Yes.

CHAI RPERSON GRI FFI S: You'll get to
answer these |ater.

MS. PERRY: Okay. I think M. Shapiro
said that he got no conplaints from NULS, but NULS
is Upton Street. The conplaints would come from
Van Ness Street.

CHAI RPERSON GRI FFI'S:  Ms. Perry, you --

MR. SHAPI RO We' ve gotten no

conpl aints from anyone.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

366
MS. PERRY: Okay. "Il leave it at

that. |'m done.

CHAI RPERSON GRI FFI'S:  Are you sure?

MS. PERRY: Yes.

CHAI RPERSON GRI FFI S: Okay. Any ot her
Wi t nesses?

MS. PERRY: No.

MEMBER ZAl DAI N: M. Shapiro, | just
have a quick question. You brought up the issue of
t he campus plan. Was that consi dered when you guys
were doing your traffic study and everything, what
Howard University is doing there, the |law school
just out of curiosity?

You don't need to get into it in any
great detail. | amjust wondering if it was |ooked
at .

MR. WVELLS: That was not included in
our study. And | don't believe it was included in
t he Connecti cut Avenue --

MEMBER  ZAl DAI N: Connecticut Avenue
st udy?

MR. VELLS: -- transportation study
ei t her.

MEMBER ZAl DAI N:  Ckay.

CHAI RPERSON GRI FFI S: Vhat , t he
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utilization of the canpus?

MR.  WELLS: Well, any expansion or
change of the canmpus was not included.

CHAI RPERSON GRI FFI' S: V\hat about
utilization of it for parking and --

MR.  WELLS: Oh, sure. | nmean, the
traffic it generates that is on the public streets,
that was counted. And that is in the analysis.

CHAI RPERSON GRI FFI S: Okay. I
under stand t hat.

MR. WELLS: Yes.

CHAI RPERSON GRI FFI S: But what about
use by other facilities, institutions, other sort
of special events on Howard as it related to your
client's work?

MR. WELLS: Qur study focused, the
nunmerical study focused, on four peak hours, the
school peak hours, both in the norning and the
afternoon, and the street peak hours, both in the
nor ni ng and the afternoon.

CHAI RPERSON GRI FFI S: Okay. So for
your study and conclusions, there would be no
pertinence of wunderstanding the master plan for
Howard canmpus. |Is that correct?

MR. WELLS: We don't believe that has a
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signi ficant direct bearing on the day-to-day
dayti me operation of the school ?

CHAI RPERSON GRI FFI S: So it would be
correct? That's a factual way to say it?

MR. WELLS: Yes.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. WELLS: Thank you.

CHAI RPERSON GRI FFI S: M. Zai dai n,
anything else on that?

MEMBER ZAl DAI N:  No.

CHAI RPERSON GRIFFIS:  Very well.  Any
ot her follow up questions fromthe board?

(No response.)

CHAI RPERSON GRI FFI S: Very well. e
have conducted the full case presentation and
Cross-exam nati on. | conpliment everybody for

getting through this, although we didn't finish the
entire case today.

It is 6:00 o' clock, folks. W're at a
good breaking point. | amfairly disappointed that
we don't get into the OP and DDOT. However, |
woul d anticipate if we called DDOT together now, we
woul d present their case close to 7:00. This board
bei ng as verbal as we are would ask questions for

pr obabl y anot her hour and a hal . And
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cross-examnation of OP will take us to 10:00 or
11: 00 o'clock tonight. | am not prepared to do
t hat . It has been a | ong day. It's 6:00 o' clock

It's a good breaking point.

So we are going to run through a few of

the specifics now. First of all, we have
subm ssi ons. I am going to run down subm ssions,
but first | am going to give you the date for the
next hearing, which will be in an afternoon. We
will start at 1:00 o'clock. And it will be all
af t ernoon.
W wll set wup wuntil 6:00 o0'clock

Actually, 1 think we ought to be prepared to go
fairly -- well, we need to be prepared to go |ate

that evening. And so | would ask people that they
avail thenselves to a schedule that would take us

to 8:00 o' clock, a final conpletion at 8:00. So we

have, actually, a nice full day in just the
af t ernoon.

That date is going to be COctober -- oh,
gosh, what did I say at lunchtinme? -- 14, | believe

it was. M. Bailey, am| correct?
MS. BAI LEY: In the afternoon, M.
Chai r man.

CHAI RPERSON GRI FFI S: In the afternoon,
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1: 00 o' clock, 14th of October. The first issue for

the board right now is to hear absolute conplaints
of parties that are unavailable on the 14th in the
af t ernoon. So check your schedul es now. Is the
applicant avail able on the 14th in the afternoon?

MR. FEOLA: | know the answer to this,
but | need to ask the question. Is there
absolutely no way that this case could be continued
to sonetinme sooner than October 14th?

CHAI RPERSON GRI FFI S: There is not a
time block available like that. And, again, what |
don't want to end up doing is having OP in one
afternoon, DDOT in another afternoon. W wll get
to October by the time we finish it from the tinme
all ocated unless Ms. Bailey sees anything else. I
| ooked at the schedule, and | asked staff to |ook

at the schedule and give ne the quickest date.

Of course, we are not neeting in
August . And we have advertised in Septenber, if
"' mnot m staken. |Is that correct, Ms. Bailey?

MS. BAI LEY: Yes, sir. We're filled

for Septenber.
CHAlI RPERSON GRI FFI S: So that's what
t akes us --

MR. FEOLA: In which case the applicant
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woul d be prepared to proceed on October 14th.

CHAI RPERSON GRI FFI S: Ckay. The only
flexibility | have is to put it on the 7th of
Cct ober, which puts it in the afternoon wth
anot her case, which |I figured we m ght as well nove
a week and have the entire afternoon and not have
anyt hing el se schedul ed on that date.

Okay. Any difficulties wth the
parties? | am going to run down that NULS will be
represented on the 14th. Is that correct? Yes is
i ndi cat ed. Van Ness will be represented on the
14th in the afternoon? Yes. Jay, we will |ook to
seeing the Jay party on the 14th. Sirius? Oh,
good, M. Brown. And NARDS will be here?

MS. KARAMBELAS: Yes.

CHAI RPERSON GRI FFI S: Excel | ent . NARDS
will be here. And the ANC will be represented on
the 14th, also indicating they will. Ww | guess
we don't need our backup dates.

Actually, what | am going to do in
undue caution is reserve the afternoon of the 28th
of COctober. Again, | think we all benefit. And
there is also payoff if we finish on the 14th. But
in order to ensure that we are not nmoving off

anot her month, | will block the tine.
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MR. FEOLA: We really appreciate that,

M . Chai r man.

CHAI RPERSON GRI FFI S: So we'll do that
al so. | cannot guarantee we are going to take the
whol e afternoon to block on the 28th because |
woul d love to push us to do it on the 14th.

Okay. That being said, let's run down
what is to be submtted for next tine when we neet
on the 14th. Ms. Bailey?

MS. BAI LEY: The first thing | have,

M. Chairman, is the Ilocation mp, where the
parties live and their relationship to the
property. And that's the Neighbors United for
Li veabl e Streets. Are you able to do that? WII

you be able to do that? Okay.

And al so Nei ghbors United to provide a
list of those persons that would be wunder your
unbrella. And | think the sanme thing is for NARDS,
a list of persons who are also under your unbrella
as well.

The applicant is to provide information
on the rear yard, the calculation of how it is
related to the Sunrise case. M. Feola?

MR. FEOLA: Yes, ma' am

MS. BAI LEY: Also the applicant is to
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provide a copy of the school's contract for new and
returning students.

Il was out of the room M. Chairman,
but | understand that the architect is to provide
docunment ati on concerning the calculation for the
on-site | oadi ng?

CHAI RPERSON GRI FFI'S:  That's correct.

MS. BAI LEY: The only other thing |
have, M. Chairman, which is not a subm ssion, M.
Linda Jay, the office will mke a copy of the
transcript available to her since she is not here
today for her to review and perhaps file a witten
subm ssion if she wants to do so.

CHAI RPERSON GRI FFI S: Excel | ent . Does
anyone take responsibility for letting her know
that is avail abl e?

MS. BAI LEY: Well, she's out of town.
| am not quite sure. But if soneone can tell her
to contact the office, that would be really useful

CHAI RPERSON GRI FFI S: Let me do this.
I am going to ask several of the NULS
representatives in that party spoke about M. Jay
and the party. Can | ask you as that party to be
in communication with M. Jay, indicate that the

transcript will be made available to her? It's
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going to take two weeks before that is avail able.
| f she has any questions, if you woul d?

Actual ly, l'"'m putting an official
responsibility on the party representatives. And
that is to notify her that she is a party and al so
just to give her an update and indication of the
transcri pt being avail able. I f she has questi ons,
she can talk to the Ofice of Zoning staff.
Excel | ent .

So we would be prepared on the 14th not
to hear from Ms. Jay to say, "How come | didn't
know anyt hi ng?" because then | am going to point to
you guys and get out of it. OCkay.

s everyone clear? Has everyone got
subm ssions? Have we m ssed anything that people
think we are getting into subm ssion for the next
case? Anyone need clarification on how to submt,
where to submt? Everyone is very clear that they
are going to be serving all the parties. I's that
correct?

MR. FEOLA: M. Chairman, one request
on behal f of the applicant.

CHAI RPERSON GRI FFI S: Yes?

MR. FEOLA: If the NULS traffic report

is avail abl e sonetime before October 14th, it woul d
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be helpful to I think the board and the applicant

to see it. VWhat is fair, we did submt ours on
April 5th.

CHAI RPERSON GRI FFI'S:  Are you producing
a traffic report? Conme on up to the table and say
that into the m ke.

MS. SMOLI K: Actually, the report wll
be part of our testinmony in October.

CHAI RPERSON GRIFFI'S:  |I'msorry?

MS. SMOLI K: The report will be used,

actually, as part of the testinony. So | don't
know. | can't speak at the time as far as the
detail, but --

CHAI RPERSON GRIFFI'S: Is it done?

MS.  SMOLI K: No. Well, in the oral
contract, in the oral way, whatever, but --

CHAI RPERSON  GRI FFI S: Here is the
i ssue. The applicant has made a request. That's
great. However, |1 am also making a request. | f

the report is done, submt it so it can be served
to the board. | can guarantee you that it is going
to have a lot nore inpact on the board if we can
review it, read it, and be up to speed on it. And
it won't serve you if you dunp a 100-page report on

us the day of and expect there is going to be a | ot
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of value in the public hearing.

Now, we wll eventually read it. We
obvi ously won't decide this without reading it and
deli berating on it. But it will nake the hearing
very cunmbersonme. And you will get great objections
about how they didn't have tine and how are they
going to cross on this report when they haven't
reviewed it.

So | would ask when it is available to

be submtted in. And that should be by -- we are
at the 14th -- | would say no later than October
1st.

MS. SMOLI K:  COkay.

CHAI RPERSON GRI FFI'S:  Good. Thank you.

Any ot her guesti ons, clarifications, or
subm ssi ons? Start lining up. | knew you guys
were ready to leave too early. See, we didn't

nove. We have been through this.

MR. SHINBERG This will be quick

CHAI RPERSON GRI FFI'S:  Yes?

MR.  SHI NBERG. When do you want the
subm ssions in other than the traffic? And when
will the parties all receive thenf?

CHAI RPERSON GRI FFI S: Okay. [''m sorry.

After we clarify all of the subm ssions, everyone

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

377
knows what they are going in, then | go back to Ms.

Bailey. And Ms. Bailey will tell you exactly where
and when to submt them because not only is she

great at lots of things in keeping us organized

that is one of her best talents. No, that's not
true, but I'mlacking words this |late afternoon.
Okay. Any other questions on the

specifics of material submtted and where?

(No response.)

CHAI RPERSON GRI FFI S: Okay. So let's
do subm ssions, then, Ms. Bailey, are due?

MS.  BAI LEY: |  would suggest, M.
Chai rman, Septenmber 23rd for subm ssions, which is
2 weeks before your October 14th hearing.

CHAI RPERSON GRI FFI S: Excel | ent . The
23rd is 3 weeks.

MS. BAI LEY: Three weeks? Yes, three
weeks.

CHAI RPERSON  GRI FFI S: Is there a
difficulty in creating information that we have
asked for to come in on the 23rd? | nmean, the
issue also, it serves everybody's purpose. If it
is submtted on the 23rd, it is served on the 23rd.

So anything that is submtted on this side goes to

you. And yours goes to them And everything cones
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to us. We have three weeks to take a |look at it.
| think that is excellent. W can have kind of a
rel axi ng August. You guys put it all together.

Now, if the report is done then, it
should go through all of that. | nmean, obviously I
will give you to COctober 1st to get that done.

Let me j ust stem any sort of
difficulties that we nay have on the 14th. |f your
report is not able to be submtted on the 1st,
actually, | am directing you just to submt an
update of why and where it is and what we m ght
anti ci pat e. | can guarantee you we are going to
knock off an hour to two hours of npotions that we
are going to go through if we can have clarity of
what is com ng and when it is going to cone in.

Okay. Excel | ent. Is everyone clear?
Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI S: Very well. I
t hank you all very nmuch. Have a pl easant evening.
And this would adjourn, then, the 15 July 2003.

(Wher eupon, at 6:08 p.m, the foregoing

matter was adjourned, to reconvene at

1:00 p.m on Tuesday, Oct ober 14,

2003.)
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